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-    SEPTEMBER  TERM,  1874. 


8.  T.  Blair  et  at.  v.  Andrew  Nelson  et  al. 

Violation  of  Decree.  Ptmi*hmeni  for  contempt.  A  court  of  equity  has 
the  authority  to  punish,  by  imprisonment,  for  violating  or  disregard- 
ing its  decrees;  and,  though  the  phraseology  of  the  decree  violated 
was  inartificial  and  obscure,  it  does  not  excuse  the  party,  if  its  spirit 
and' intent  be  manifest  and  free  from  doubt 
Case  cited:  The  State  v.  Galloway,  5  Col.,  326. 


PROM    LOUDON. 


Appeal   from  the  Chancery  Court.       O.    P.   Temple, 
Chancellor, 

Baxter   &   Son   for   complainants. 

W.  p,  Washburn  for  defendants. 

Sneed,   J.,   delivered   the   opinion   of  the   court. 
1— VOL.  8. 
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The  defendant,  Nelson,  appeals  from  a  decree  o 
the  Chancery  Court  at  Loudon,  by  which  he  was  ad- 
judged to  suffer  imprisonment  for  four  months  for  a 
contempt  of  court  in  the  willful  violation,  as  alleged, 
of  a   writ   of   injunction. 

The  facts  are,  that  one  Feltz  had  recovered  a  judg- 
ment  before   a  justice,   on    the   8th   of  June,    1871,     for 
about    $300,   against    the    complainant,    S.   T.   Blair,    as 
secretary  of  the   board  of  trustees  of  the  Loudon   High 
School,   wbreb    said    judgment   the  said    Feltz    had    sold 
and   assigned    to  defendant   Nelson  on   the   20th  of   said 
mouth.       The  judgment   had   been   stayed   by  the  other 
complainants   iu   this   cause,    but  during   the   stay  a    bill 
had   been  filed   by  Fields,  Thayer  &  Whitcomb,  attach- 
ing  said    judgment   as    the    property   of    Feltz.       Upon 
the   expiration    of    the   stay   the   complainants    filed    this 
bill,   setting   forth    the   foregoing   facts,   and    praying    an 
injunction   against    Nelson,   Feltz   and    the    officer    from 
further    proceeding   to    collect    said    judgment    until     it 
was   determined   in   said    litigation   who   was    the   owner 
of    said    judgment    and    to   whom    it    should    be-  paid. 
An   injunction  was   accordingly  issued,   tested   as   of  the 
November     term,     1871,     enjoining     defendants     Nelson, 
Feltz    and    others,     under    penalty    of   contempt,    from 
"issuing    or    executing    any    order    of    sale,    execution, 
attachment,   garnishment   or   other   process,   or   doing   or 
performing   any  act   whatever,   for   the   collection   of  the 
said  debt  or  judgment,  or  proceeding  in   any  way   with 
the   said   suit   or   process  therein."       At  the   May  term, 
1872,   the   injunction   was  so  far   modified   as  to   require 
the   complainant    Blair   to    pay  said    money   into   conrt, 
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and     allowing    him    three    months    in    which    to   do   so; 
and     the   decree    then    proceeds   as   follows:     "And   that 
itipoo     said  A.   Nelson   executing   a   refunding   bond  with 
'approved   security   to   the   clerk    and    master,   he    be   al- 
lowed   to    draw   said    money    out    of    the   office   of  this 
court     aud     hold     the    same     until     the    issue    is    final. 
Upon    failure   of    said     Blair    to    pay   said     money   into 
court   within   three   months,   the   said    Nelson    may   pro- 
ceed   to   collect    said    money   by   execution    issued    from 
the    office   of    the    justice    before    whom    said    judgment 
was    recovered ;     and    that    the    parties    be    required   to 
interplead     in     order    to    ascertain    to    whom     the    said 
fund    properly   belongs."       At   the   November   term    fol- 
lowing,  and   on   the    18th   day   of  said   month,  a  decree 
was   entered   reciting   that   since   the   last   term   the   said 
Nelson  had  collected  said  judgment  without  giving  the 
required    bond,   and    ordering    him    to    pay   the    money 
or   execute   a   refunding   bond,   as   required   in    the   pre- 
ceding  decree,   before    10   A.   M.   on  the   next  day    (the 
I     19th),   or   stand    in    contempt.       And    on    the    20th   of 
said   month   defendant   Nelson   presents  to   the  court   his 
affidavit   to   the    effect    that    he     bad     parted    with    said 
money   in   payment   of  a   debt,   and   after  diligent  effort 
he   had    failed   to    get    security;     that    he   was    not   ad- 
vised   of    the    order    of    the    18th    of    November     until 
during   the   afternoon   of  the   19th,  and  disclaiming   any 
voluntary    act    in     contempt    of    the    court.       On     that 
day,  the    20th   of  November,    1872,    the   court   continues 
the   matter   over  ^until   the   May   term,   1873,   and   gives 
Nelson    until    noon    of  the   first   day   of  said    May   term 
to  pay  said   money  into  court  or  to  execute  said  bond. 
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At  said  May  term,  1873,  said  order  not  being  com- 
plied with,  an  attachment  nisi  was  issued.  On  the 
21st  of  said  month,  the  physicians  of  defendant  Nel- 
son certifying  his  illness  and  inability  to  attend  the 
court,  the  matter  was  continued  over  until  November 
term,  1873,  when  Nelson  appeared  and  made  affidavit 
of  his  inability  to  comply  with  the  order.  He  states 
in  said  affidavit  that  in  collecting  said  money  he  acted- 
in  good  faith,  and,  as  he  believed,  in  strict  accord- 
ance with  the  letter  and  word  of  the  decree  author- 
izing its  collection,  and  that  it  is  not  out  of  contempt 
that  he  fails  to  comply  with  the  order,  but  on  ac- 
count of  his  inability  to  do  so.  The  matter  waa 
again  continued  over  until  the  May  term,  1874,  and 
defendant  permitted  to  give  bond  for  bis  appearance 
at  that  term  to  answer  the  contempt.  At  the  said" 
May  term,  the  defendant  still  failing  to  pay  the  money 
or  execute  the  bond,  be  was  adjudged  to  stand  in  con- 
tempt, and  to  be  imprisoned  for  the  period  of  four 
months;  and  to  reverse  this  decree,  he  has  appealed 
to  this  court. 

The  question  is,  was  this  a  proper  case  for  the 
exercise  of  judicial  power  in  the  manner  stated?  The 
power  to  pnnish  for  contempt  is  one  of  the  highest 
prerogatives  of  a  court  of  justice.  Without  it,  the 
citizen  litigating  hie  rights  in  court  would  be  without 
protection  or  security,  and  upon  its  bold  and  prudent 
exercise  depend  the  respect,  the  dignity  and  efficacy  of 
courts  of  justice  as  arbiters  of  human  rights.  The 
mandates  of  a  court  must  in  all  cases  be  obeyed.  If 
wrong  be  done  to  the    citizen    by  error   of  judgment, 
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there  are  channels  of  redress  provided  by  law.  If 
injury  be  done  him  from  corrupt  or  malevolent  mo- 
tives by  a  presiding  judge,  he  is  yet  not  without  bis 
remedy.  But  in  all  cases  the  mandates  of  a  court 
must  be  obeyed  according  to  the  spirit  of  the  judicial 
order  or  decree,  promptly,  faithfully,  and  without  ques- 
tion or  evasion.  Upon  the  service  of  an  injunction, 
it  is  not  the  province  of  the  party  to  pronounce  upon 
the  right  or  wrong  of  the  writ,  but  to  obey  it.  The 
fact  that  the  writ  was  improperly  or  improvidently 
issued,  will  not  excuse  him.  This  is  an  inflexible 
rnle  of  the  law.  Thus  it  is  said,  "  with  whatever 
irregularities  the  proceedings  may  be  affected,  or  how- 
ever erroneously  the  court  may  have  acted  in  grant- 
ing  the  injunction  in  the  first  instance,  it  must  be 
implicitly  observed,  so  long  as  it  remains  in  existence, 
and  the  fact  that  it  has  been  obtained  erroneously 
affords  no  justification  or  excuse  for  its  violation  be- 
fore it  has  been  properly  dissolved.  The  party  is  not 
allowed  to  speculate  upon  the  equity  of  the  bill,  or 
the  legality  or  regularity  of  the  writ,  but  his  simple 
duty  is  to  obey."  2  Edw.  Ch.,  188;  5  Col.,  326; 
9   N.    Y.,   263;     2   Green.   Ch.,    436;     4    Paige,   444. 

When  the  fact  of  the  party's  guilt  in  violating  an 
injunction  is  clearly  made  to  appear,  it  is  a  duty  the 
court  owes  to  itself  and  to  the  public  to  punish  him 
at  once.  But  it  is  the  spirit  and  not  the  mere  let- 
ter of  the  injunction  that  must  be  obeyed.  Maginnii 
v.  Paekhurst,  3  Green.  Ch.,  433;  High  on  Inj.,  847 
•et  seq.  Thus,  if  the  phraseology  of  the  writ  be  in- 
artificial  and  obscure,  but   its  spirit  and  intent  be  man- 
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ifest,  the  party  will  not  be  excused  for  its  violation. 
And  the  law  is  so  jealous  of  this  prerogative  of  the 
courts,  that  even  when  a  party,  in  violating  the  writ, 
acts  under  the  advice  of  counsel,  he  will  be  held  to 
the  contempt.  If  it  be  not  publicly  known,  the 
courts  should  make  haste  in  all  proper  cases  to  make 
it  known,  that  this  prerogative  must  and  will  be  as- 
serted; for  upon  it  depends  the  protective  justice  of 
the  courts,  and  the  sound  and  salutary  administration 
of  the   law. 

The  defendant  in  this  case  seeks  to  shield  himself 
behind  the  obscurity  of  the  decree.  He  was  allowed, 
upon  a  refunding  bond,  to  withdraw  the  fund  when 
paid  into  court  by  the  complainant,  and  in  default  of 
such  payment  into  court,  he  was  allowed  to  collect 
it,  and  all  parties  ordered  to  interplead  as  to  its  own- 
ership. The  defendant  knew  this  fund  was  impounded 
to  abide  the  litigation  as  to  its  ownership.  The  orig- 
inal writ  had  advised  him  of  this,  and  had  forbidden 
him  to  collect  it  or  to  in  any  manner  interfere  with 
it.  The  modified  order  had  expressly  required  him 
to  give  bond  for  its  forthcoming,  and  though  the  last 
clause  of  said  decree  did  not  in  terms  impose  the 
same  inhibition,  yet  its  spirit  and  intention  is  so 
clearly  manifest  that  the  defendant  could  not  have 
misunderstood  it.  We  think  the  defendant  is  guilty 
of  the  contempt.  He  knew  quite  well  that  he  bad 
no  right  to  appropriate  this  money  to  the  payment  of 
his  private  debt  without  a  bond  to  refund  it  when 
demanded.  The  act,  under  the  circumstances,  was  in- 
excusable. 
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Let  the  decree  be  affirmed.  The  defendant  will 
be  remanded  to  the  custody  of  the  sheriff  of  Loudon 
county  until  he  gives  bond  for  his  appearance  at  the 
next  term  of  the  chancery  court  of  said  county,  to 
suffer  for  the  contempt  ae  adjudged,  unless,  in  the- 
meantime,   the   money   be   paid    into   court. 


Corley  p.  Corley. 


1.  Husband  and  Wife.    Tenant  by  cofrtay.     Under  sec.  2481  of  (he  Code,. 

the  husband  now  has  no  power  to  sell  the  wife's  land,  but  Ma  right  to 
remain  thereon  and  enjoy  its  use  and  occupation  during  the  continu- 
ance of  coverture,  and  if  he  survives  his  wife,  during  his  own  life, 
the  right  atlll  remains-. 
Case  cited :  Guion  v.  Anderson,  8  Hum.,  325. 

2.  Same.     Wife's  equity.    Where  the  wife  ia  forced  to  separate  from  her 

husband  by  reason  of  cruel  and  inhuman  treatment  from   him,  ahe 
may,  by  bill  in  equity,  have  a  suitable  provision  made  for  her  sup- 
port out  of  the  rents  and  profits  of  her  land. 
Case  cited :  Prater  v.  Hoover,  1  Col.,  544. 


FROM   KNOX. 


Appeal  from  the  Chancery  Court.      O.  P.  Temple, 
Chancellor. 

Baxter   &   Son   and    Lewis   &   Comfort   for   com- 
plainant. 

Henderson   &   Tillman   for   defendant. 
Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 
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The  bill  alleges  that  Mrs.  Corley  acquired  title  in 
fee  to  the  land  in  1868,  when  the  parties  were  living 
together  as  husband  and  wile,  and  that  they  so  con- 
tinued until  1872,  when  complainant  was  forced  to 
leave  her  husband  on  account  of  his  cruel  and  brutal 
treatment.  She  is  still  living  separate  with  their  chil- 
dren. Defendant  has  rented  out  the  property  and  is 
receiving  the  rents.  Complainant  claims  the  right  to 
be   put   in    possession. 

The  allegations  of  the  bill  are  admitted  by  the 
demurrer,  which  claims  that  defendant,  as  tenant  by 
the  courtesy,  is  entitled  to  the  possession  of  the  land. 
The  question  is,  what  changes  have  been  made  by 
statute  in  the  rights  of  the  husband  as  tenant  by  the 
courtesy?  The  land  in  this  case  was  acquired  during 
their  cohabitioo,  and  not  after  the  separation;  there- 
fore, sec.  2485  has  no  application.  And  it  was  ac- 
quired in  1868,  and  therefore  sec.  2486  b  (1869-70) 
cannot   apply. 

But  the  act  of  1849  (Code,  sec.  2481)  does  apply, 
and  upon  its  construction  the  question  depends.  This 
act  declares  that  the  husband  shall  not  sell  his  wife's 
real  estate  during  her  life,  without  her  joining  in  the 
conveyance  in  the  manner  prescribed  by  law.  ThiB 
act  was  construed  in  Prater  v.  Hoover,  1  Col.,  S44, 
as   follows  i 

"The  spirit  and  intention  of  the  act  of  1849  is, 
that  wives  shall  not  be  deprived  of  their  real  estate 
by  any  act  of  their  husbands,  without  their  solemn 
and  free  concurrence,  in  the  single  mode  prescribed 
by   law." 
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By  the  common  law  the  husband,  by  marriage, 
gains  an  estate  of  freehold  in  the  inheritance  of  his 
wife,  in  her  right,  which  may  continue  during  their 
joint  lives,  and  may,  by  possibility,  last  during  his 
own  life.  He  is  not,  however,  solely  seized,  but 
jointly  with  his  wife.  If  there  be  a  disseisin  during 
coverture,  it  is  a  disseisin  of  the  entire  joint  estate, 
and  they  must  jointly  sue  to  recover  possession.  Guion 
v.  Anderson,  8  Hum.,  325.  By  the  common  law  the 
husband  could  sell  or  otherwise  create  a  disseisin,  which 
would  be  effectual  against  the  wife,  because  she  could 
not  sue  alone,  and,  if  her  husband  joined  with  her, 
his  conveyance  would  be  an  estoppel  against  him. 
But,  by  the  act  of  1849,  the  husband  cannot  convey 
his  wife's  land  so  as  to  affect  her  rights,  because  such 
conveyance  is  void  unless  she  joins  with  him.  As 
tenant  by  the  courtesy  initiate,  the  husband  now  has 
no  power  of  sale,  but  his  right  to  remain  on  the 
land  and  enjoy  its  use  aud  occupation  during  the  con- 
tinuance of  the  coverture,  and  if  he  survives  his  wife, 
during   his   own    life,   still    remains. 

In  the  present  case,  the  wife  has  been  forced,  by 
the  cruel  conduct  of  her  husband,  to  leave  her  own 
home  and  seek  another.  She  does  not  thereby  forfeit 
her  right  to  the  use  and  enjoyment  of  her  land.  Her 
husband  is  in  lawful  possession,  as  the  allegation  of 
cruel  and  brutal  treatment  does  not  rest  on  specified 
facts  from  which  the  court  can  see  that  he  has  thereby 
forfeited  his  matrimonial  rights,  and  until  the  law  or 
death  has  dissolved  the  coverture,  he  has  a  right  to 
remain   on  it  and  use  it.       But  under  the  act  of  1849, 
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as  construed  in  Prater  v.  Hoover,  wives  cannot  be  de- 
prived of  the  enjoyment  of  their  real  estate  by  any 
act  of  their  husbands,  without  their  free  concurrence. 
Here  the  complainant  is  deprived  of  the  enjoyment  of 
her  own  land,  by  cruel  and  brutal  treatment  by  her 
husband,  which  forces  her  to  leave  it.  She  is  enti- 
tled to  the  us?e  and  enjoyment  of  her  land,  and  as 
she  cannot  have  this,  according  to  the  allegations  of 
the  bill,  in  consequence  of  the  cruel  treatment  of  her 
husband,  nhe  has  a  right  to  come  into  a  court  of 
equity,  and  have  a  fair  portion  of  the  rents  and  profits 
secured  for  herself  and  children.  I  am  therefore  of 
opinion  that  the  chancellor's  decree  dismissing  the  de- 
murrer was  correct.  As  to  the  technical  objecti'in, 
that  the  wife  has  sued  in  her  own  name  and  nut  by 
next  friend,  that  can  be  remedied  when  tin-  cause  is 
remanded,  which  is  done  for  answer  and  trial  on  the 
merits,   and   defendant   will    pay  the   costs  of  this  court. 

Upon    rehearing,    Nicholson,   C.   J,,   said : 

The  opinion  holds,  upon  the  allegations  of  the  bill, 
defendant  is  lawfully  in  possession  of  the  property  but 
not  entitled  to  the  exclusive  enjoyment  of  the  rents 
and  profits,  and  on  this  ground  the  bill  could  be 
maintained;  but  what  would  be  the  rights  of  the  par- 
ties upon  more  specific  allegations  of  cruel  treatment 
and    the   proof  thereof,   the   court   gave   no   opinion. 

The  cause  was  remanded,  with  leave  to  amend  and- 
try  on  the  merits,  meaning  the  merits  alter  such 
amendments   should    be    made   as   would   raise   the   ques- 
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tion  whether  defendant  had  not  lost  all  bie  rights  by 
forcing  complainant  from  home  by  his  cruel  treat- 
ment. 

With  the  modification  interlined  in  the  decree,  in 
these  words,  "for  the  reason  stated  id  the  opinion  of 
the   court,"    it   will    be   entered. 


A.  B.  Conner  tat  rel.  v.  J.  C.  Conneh. 

Elections.     Qmttded.     JwisdidUm.     The  validity  of  the  election  of  * 
person  to  the  office  of  sheriff,  oannot  be  contested  under  title  11,  ch.  8 
of  the  Code.     The   jurisdiction  belongs  exclusively  to   the  circuit 
court,  under  Code,  sec.  889. 
Code  cited :  Sees.  8 


FROM    HAMILTON. 


Appeal    from    the    Chancery   Court.        D.   M.    Key, 
Chancellor. 

Gaskill  &  Burt  and  Key  &  Richmond  for  com- 
plainant. 

Trewhitt    and    VanDyke,    Cooke    &    VanDyke 
for   defendant. 

McFarland,  J.,  delivered   the  opinion  of  the  court. 

The    sheriff'    elected     for     Hamilton     county     at    the 
August   election,    1872,   was   held   to   be   incompetent   to 


12  KNOXVILLE: 

Conner  nnL«  Conner. 

hold  the  office  under  the  constitution.  This  vacancy 
the  county  court  filled  by  the  election  of  the  defend- 
ant,  and   inducted   him   into   the   office. 

The  relator,  who  was  the  former  sheriff,  and  en- 
titled to  hold  the  office  until  his  successor  was  elected 
and  qualified,  instituted  this  proceeding  under  section 
3409,  et  aeq.y  of  the  Code,  charging  that  the  election 
by   the   county   court   was   void. 

Sec.  3423  of  the  chapter  enacts  that  "the  validity 
of  any  election  which  may  be  contested  under  this 
Code  cannot  be  tried  under  this  chapter."  An  elec- 
tion of  sheriff  may  be  contested,  and  the  jurisdiction 
is  given  exclusively  to  the  circuit  court  by  sec.  889. 
We  see  no  reason  to  limit  this  to  elections  by  the 
people.  It  is  true  the  relator  does  not  profess  to 
have  been  a  candidate  before  the  county  court,  nor 
does  he  claim  his  right  to  the  office  by  said  election. 
A  contested  election  is  usually  a  contest  as  to  which 
of  two  parties  was  elected.  Here  the  relator  claims 
that  the  election  was  void,  but  the  language  is  im- 
perative: that  the  validity  of  any  election  which  may 
be  contested  cannot  be  tried  in  this  form.  This  elec- 
tion might  have  been  contested  and  its  validity  de- 
termined   by   the   circuit   court. 

This  chapter  was  not  intended  to  apply  to  contests 
as  to  the  validity  of  an  election  of  this  character. 
We   think   the   demurrer   was   properly   sustained. 

The  defendant  has  died  pending  the  appeal,  and 
the  controversy  is  at  an  end  so  far  as  he  is  concerned, 
but  as  we  think  the  decree  was  correct,  it  -will  be 
affirmed  with  costs. 


SEPTEMBER  TERM,  1874. 


Eliza  Rogers  v.  W.  W.  Etter,  Ex'r,  et  al. 

1,  STATUTE  of  Limitation.       Coca-hire,      Complainant's  husband  died 

November  9, 1869,  and  her  bill  was  filed  November  9, 1870.  Held, 
that  as  she  was  under  disability  on  the  9th  November,  1869,  and  the 
law  does  not  generally  take  account  of  fractions  of  a  da;,  it  will  be 
taken  that  she  was  under  disability  for  the  whole  of  the  day  on  which 
her  husband  died,  and  that  the  statute  did  not  begin  to  run  until  the 
next  day. 
Code  cited :    Sections  2281,  2786. 

2.  Same.    Seven  Yean.      The  statute  of  seven  years  va  favor  of  the  estate 

of  deceased  persons,  not  only  takes  away  the  remedy,  but  extinguishes 
the  right.  And  where  suit  was  not  brought  on  a  demand  for  more 
than  seven  years  after  the  death  of  tin  testator  or  intestate,  the  right 
of  action  which  accrued  before  his  death,  was  held  barred  by  the 

Cases  cited :    StaU  v.  OmUher'e  Adm'r,  2  Swan,  504;    Stone  v.  Sanders, 
1  Head,  250;     William*  v.  Conrad,  11  Hum.,  418. 


FROM    HAWKINS. 


Appeal  from  the  Chancery  Court.  H.  C.  Smith, 
Chancellor. 

Roes  &  Hodges  and  F.  M.  Fulkerson  for  com- 
plain ant. 

R.  M.  Barton  and  John  W.  Yoe  for  defendants. 

Deaderigk,  J.,  delivered   the   opinion   of  the   court. 

On  the  9th  November,  1870,  the  complainant  filed 
her  hill  in  the  Chancery  Court  at  Rogersville,  against 
W.  W.  Etter,  surviving  executor  of  George  Williams, 
deceased,  and  Andrew  Galbreath  and  W.  F.  M.  Gam- 
ble, administrators  of  A.  P.  McCarty,  dec'd,  and  Dicks 
Alexander. 
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The  bill  seeks  to  recover  from  the  executor  of 
Williams  and  the  administrators  of  McCarty,  a  trust 
fund  in  the  hands  of  her  late  brother,  James  M.  Moore. 
She  was  a  married  woman,  long  prior  to  1852,  and 
continued  under  coverture  until  November  9th,  1869, 
when  her  husband  died.  In  1853,  May  16th,  James 
M.  Moore  executed  to  defendant,  Dicks  Alexander, 
then  clerk  and  master  of  the  Chancery  Conrt  at  Ro- 
gers vi He,  as  trustee  for  complainant,  a  bond  with  the 
said  Geo.  Williams  and  A.  P.  McCarty  as  his  sureties. 
The  bond  is  in  the  penalty  of  $5,000,  and  recites  tbat 
said  James  M.  Moore  was  appointed  and  substituted 
by  decree  of  said  Chancery  Court,  at  November  term, 
1852,  in  place  of  Cleon  Moore,  dec'd,  trustee,  for  the 
purpose  of  receiving  into  hid  hands  from  the  personal 
representatives  of  said  Cleon  Moore,  dec'd,  money  sup- 
posed to  amount  to  the  sum  of  $2,125.07,  and  all 
such  other  sums  as  may  come  into  the  hands  of  said 
trustee  for  the  benefit  of  said  feme  covert,  (the  com- 
plainant) and  to  her  sole  and  separate  use,  free  from 
the  control  of  her  husband.  The  bond  further  recites 
that  the  said  court  further  directs  that  said  moneys 
shall  be  securely  loaned  out  upon  interest,  and  the 
annual  interest,  shall  be  from  time  to  time  applied  to 
the  necessary  support  of  complainant  and  her  children, 
but  the  principal  sum  shall  not  be  appropriated  or 
diminished   without   further   order   of  the   court. 

The   bill   alleges   "  that   the   said    trustee,   James   M. 

Moore,  received   said    fund   about  —  day  of 1853, 

and    that    his    subsequent    conduct    in   the    management 
of  said   fund    up  to   his   death,  was  in   direct,   open  and 
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palpable  violation  of  his  duties  as  trustee,  and  contrary 
to  the  terms  and  provisions  of  said  decree  and  of  said 
bond.  The  said  trustee  disregarded  the  requirements 
of  said  decree,  and  the  obligation  and  condition  of  his 
said  bond  in  this,  that  he  did  not  securely  loan  ont 
said  fund  at  interest,  and  pay  the  annually  accruing 
interest  thereon  to  your  oratrix  for  the  support  and 
maintenance  of  herself  and  children,  as  it  was  his  duty 
to  have  done;  and  also  in  this,  that  he  diminished 
and  misappropriated  the  principal  of  said  fund  in  a 
manner  not  authorized  by  said  decree;"  "  that  he  used 
the  said  fund  as  his  own  in  all  respects,  and  specu- 
lated and  traded  thereon,  and  employed  the  same  to 
his   own    private   advantage,   benefit   and   profit." 

The  bill  seeks  to  hold  the  administrators  of  Mc- 
Carty  and  the  executors  of  Williams,  liable  on  said 
bond,  as  the  sureties  of  James  M.  Moore,  trustee,  who 
died  in  1861  insolvent,  and  prays  for  an  account  to 
ascertain   the   amount   of  said   liability. 

The  defendants,  Galbraith  and  Gamble,  administra- 
tors of  McCarty,  and  Etter,  as  executor  of  Williams, 
rely  upon  the  statutes  of  limitations  of  two  years  and 
of  seven   years   as   a   defense   against   the    bill. 

The  Chancellor,  in  his  decree,  held  that  the  statute 
of  limitations  did  not  apply  to  the  case,  and  that  com- 
plainants were  liable  to  account  for  the  fund  in  the 
hands  of  the  trustee,  and  the  interest  thereon,  except 
the  interest  which  accrued  during  the  lifetime  of  James 
M.  Moore,  upon  the  ground  that  complainant  could 
have  called  upon  said  James  M.  Moore  annually  for 
the  interest  upon  said  funds,  the  administrators  and  the 
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executor  of  his  sureties  were  relieved  from  liability  for  it. 

From  this  decree  the  said  executor  and  administra- 
tors  have   appealed   to   this   court. 

It  further  appears  that  George  Williams  died  in 
September,  1856,  and  that  Etter  was  qualified  as  ex- 
ecutor   at    October    term,   1856,  of    said  county    court. 

The  bill  in  this  case  was  filed  November  9tb,  1870, 
about  fifteen  years  after  the  death  of  McCarty  and 
fourteen  after  the  death  of  Williams  and  the  qualifi- 
cation of  said  administrators  and  executor.  With  ref- 
erence to  the  statute  of  two  years,  assuming  that  the 
cause  of  action  accrued  daring  complainant's  coverture, 
and  her  right  depended  upon  her  having  brought  her 
Bait  within  one  year  after  her  discoverture,  we  are  of 
opinion  that  her  bill  was  filed  in  time,  unless  she  is 
precluded  by  the  act  of  1715,  ch.  48,  sec.  9.  Code, 
sections  2281,  2786. 

Complainant's  husband  died  November  9th,  1869, 
and  her  bill  was  filed  9th  November,  1870,  and  as 
she  was  under  disability  on  the  9th  November,  1869, 
and  the  law  does  not  generally  take  account  of  frac- 
tions of  a  day,  and  in  favor  of  her  right  to  sue,  it 
will  be  taken  that  she  was  under  disability  for  the 
whole  of  the  day  of  her  husband's  death.  But  if 
complainant  had  a  right  of  action  at  the  time  of  thp 
qualification  of  the  executor  of  Williams,  and  the  ad- 
ministrators of  McCarty,  then  she  would  be  barred 
under  the  act  of  1715:  notwithstanding  her  disability 
of  coverture,  according  to  the  express  provisions  of 
section  2786  of  the  Code,  and  the  judicial  construction 
of  the  act  of  1715. 
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The  material  question  to  be  decided  then,  is,  did 
complainant,  or  Dicks  Alexander,  to  whom  the  bond 
was  payable,  or  hia  successor  in  office,  at  the  time 
of  the  qualification  of  Baid  executor  and  administrators, 
or  for  more  than  seven  years  before  suit  brought, 
have  a  right  of  action  against  the  decedents  or  their 
representatives  for  breaches  of  the  conditions  of  said 
bond.  If  such  right  of  action  existed  against  said 
testator  and  intestate,  it  was  clearly  barred  before  the 
bill  was  filed  in  this  case.  This  statute  of  seven  years, 
in  fiivor  of  the  estate  of  deceased  persons,  not  only 
takes  away  the  remedy,  but  extinguishes  the  right.  2 
Swan,  504 ;  and  is  designed  to  protect  heirs  as 
well  as  administrators  and  executors.  1  Head,  250. 
And  all  persons  are  "creditors"  under  this  act  who 
have  demands  originating  in  contracts  or  agreements. 
11  Hum.,  418.  And  in  6  Yer.,  226,  it  was  held 
that  the  act  of  1715,  ch.  48,  sec.  9,  was  a  good  de- 
fense to  a  suit  for  the  use  of  the  infant,  against  the 
executors   of  a   security    upon    a   guardian   bond. 

The  complainant  in  her  bill  alleges  that  James  M. 
Moore  received  said  fund  in  1853,  and  that  his  sub- 
sequent conduct  in  the  management  of  said  fund,  up 
to  the  time  of  his  death,  was  in  direct,  open  and  pal- 
pable violation  of  his  duties.  This  we  understand  to 
mean  that  from  1853  to  the  time  of  his  death,  Moore 
openly  and  palpably  violated  his  trust.  The  bill  then 
proceeds  more  particularly  to  specify  in  the  language 
of  the  bond,  the  breaches  complained  of.  That  he 
did  not  pay  the  interest  annually  accruing;  that  he 
failed  to  loan  out  said  fund ;  that  he  did  not  preserve 
2— vol.  8. 
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the  principal  fund  intact;  but  he  used  the  same  as 
his  own  in  all  respects  and  speculated  and  traded  there- 
on, and  that  he  wholly  neglected  to  loan  the  same  or 
any  part  thereof.  These  alleged  breaches  of  the  obli- 
gations of*  the  bond,  certainly  gave  a  cause  of  action, 
which  might  have  been  instituted  by  either  the  com- 
plainant or  the  obligee  in  the  bond — a  cause  of  action 
existed,    for   the   breach   of  the   bond. 

The  stipulation  in  the  bond  and  the  direction  in 
the  decree,  that  "  the  principal  sum  shall  not  in  any 
way  be  appropriated  or  diminished  without  the  further 
order  of  the  court,"  was  certainly  not  intended  to  in- 
hibit such  proceedings  by  those  having  the  legal  or 
beneficial  interest  in  aaid  fund  as  were  necessary  to 
its  preservation.  This  was  intended  to  restrain  Moore 
from  the  misapplication  of  the  fund,  but  not  to  pre- 
vent measures  for  its  protection,  or  recovery  from 
Moore,  if  be  disregarded  his  obligations.  The  allega- 
tions of  the  bill  must  be  taken  as  true  as  against 
complainant,  and  they  show  that  a  caune  of  action  ex- 
isted against  Moore  before  the  death  of  Williams  and 
McCarty,  and  no  suit  having  been  brought  within 
seven  years  after  their  death  and  the  qualification  of 
the  executor  and  administrators,  and  after  such  cause 
of  action  had  accrued,  we  are  of  opinion  that  the 
claim   against   them    is   barred   and   extinguished. 

The  decree  of  the  Chancellor  will  be  reversed  and 
the  bill  dismissed,  and  the  complainant  will  pay  the 
costs   of    this   court  and   the   chancery   court. 
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Robinson  t>.  Grubb  &  Henley. 


James  R.  Robinson  v.  Grtjbb  &  Henley. 

Pleading  and  Practice  at  Law.      Action  pramc&irefy  brought.      While 

it  in  proper  to  make  the  defense  to  an  action,  that  it  in  premature]; 

brought,  by  plea  in  abatement,  yet  it  is  equally  proper  and  more 

usual  to  do  bo  on  the  hearing  on  its  merits. 

Cases  cited :    Carter  v.  Tamer,  2  Head,  52 ;     Bell  v.  Bullion,  2  Yer.,  479. 


FROM   M'MINN. 


Appeal  from  the  Circuit  Court.  John  B.  Hoyl, 
Judge. 

Burge  aud  W.  J.  ■  Hicks   for  plaintiff. 

Staley  &  McCroskey    for   defendants. 

Freeman,    J.,   delivered    the   opinion    of    the   court. 

This  is  an  action  of  trover  by  Robinson,  to  recover 
against  the  defendants  the  value  of  nine  head  of  cat- 
tle, alleged  to  have  been  taken  and  converted  in  the 
fall  of  1863. 

This  suit  was  commenced  October  4th,  1869.  De- 
fendants plead  not  guilty,  and  a  special  plea,  that  they 
had  agreed  to  pay  $300  to  said  Robinson,  in  discharge 
of  the  claim  sued  on,  and  in  pursuance  of  said  agree- 
ment, the  said  sum  had  been  paid  and  received  by 
the  said  Robinson  before  the  commencement  of  this 
suit.  On  these  two  pleas,  issues,  traversing  their  truth, 
were  joined,  and  the  case  tried,  resulting  in  a  verdict 
for   the   defendants. 

Several    questions    have  been  debated    before  as,   as 
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Bobintvui  v.  Grabb  &  Henley. 


ground  for  reversal  of  the  jadgment,  only  one  of  which 
need   be  noticed,  as  we  deem   it   conclusive   of  the  case. 

It  appears  from  the  record  clearly,  that  the  $300' 
was  paid  to  Robinson  in  full  satisfaction  of  this  claim, 
and  so  accepted  and  received  by  him.  The  only  issue 
made  in  the  case  in  this  record  is,  whether  that  was 
true  or  not.  No  other  question  is  made  by  the  plead- 
ings  on   this   subject. 

It  is  true,  there  is  proof  in  the  record  to  show, 
'that  Henley  had  brought  suit  against  Robinson  to 
recover  this  money  back,  and  before  the  commence- 
ment of  Robinson's  suit  against  him  and  Grubb,  and 
that  he  did  so  recover  ultimately  in  the  circuit  court. 
It  is  claimed  that  this  fact  entitled  Robinson  to  bring 
this  suit.  At  any  -rate,  that  having  brought  it,  he 
was  entitled  to  maintain  it,  although  no  recovery  had 
been  had  against  him  by  Henley.  We  need  not  dis- 
cuss this  question  at  length,  as  no  such  question  was 
involved  or  raised  by  the  issues  made  in  the  plead- 
ings, the  only  question,  as  we  have  said,  being  whether 
the  $300  was  paid  and  received  in  full  satisfaction  of 
the   claim. 

In  this  view  of  the  case  we  need  not  decide  the 
other  questions  presented  in  argument,  it  being  imma- 
terial whether  the  suit  was  prematurely  brought  or 
not,  if  the  issue  joined  on  this  plea  of  accord  and 
satisfaction   be   sustained,   as  it   is   by   the   testimony. 

As  to  the  question  made,  that  the  fact  that  no  cause 
of  action  existed  at  the  time  suit  was  brought,  can 
only  be  taken  advantage  of  by  plea  in  abatement,  it 
suffices  to  say,  that  while   the  case  of  Carter  v.  Turner, 
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2  Head,  52,  so  holds,  citing  1  Cb.  on  PL,  453,  aa 
authority,  does  not  sustain  the  rule  laid  down.  It 
only  lays  down,  that  it  is  a  proper  mode  of  raising 
the  question,  but  adds :  "  But  as  these  matters  are 
ground  of  demurrer  or  non-suit,  it  is  now  very  unu- 
sual  to   plead   them    in    abatement." 

A  nonsuit  in  En  gland  is  moved  for  by  the  de- 
fendant for  want  of  evidence  on  which  the  party  is 
entitled  to  recover  on  the  trial,  and  not,  as  in  our 
practice,  by  the  plaintiff*.  So  that  this  authority  is 
really  the  very  opposite  to  that  for  which  it  is  cited 
in  the  case  referred  to.  Numerous  English  as  well  as 
American  authorities  bold  that  advantage  may  be  taken 
of  this  on  the  hearing.  Our  own  cases,  except  the 
one  case,  all  go  on  this  principle.  Bell  v.  Bullion,  2 
Yer.,  479,  is  a  direct  authority  on  the  question.  See 
other  cases   to  the  same  effect   cited   in    Heiskell's  Big., 

P.  u. 

Let  the   case   be   affirmed. 
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W.   F.  and  A.  Murdock  &  Co.  et  ale.  v.  H.   L.  Gas- 
kill,   Executrix,    et   ah. 

1.  Thubtb.    I)e«fa  of  tntd.     A  being  largely  indebted  to  various  persons, 

conveyed  certain  lands  to  B,  their  attorney,  the  deed  being  absolute 
on  it*,  face.  But  the  intention  was  that  B  was  to  hold  it  in  trust  for 
his  clients.     Held,  that  he  held  the  lands  in  trust  for  tbem. 

2.  Pleading  and  Practice.     Demurrer.     Be»  cdjudicata.     A  decree  sus- 

taining or  overruling  a  demurrer,  affirmed  by  the  Supreme  Court  on 
appeal,  is  final  as  to  the  points  adjudged  in  that  particular  case,  and 
may  be  relied  on  as  to  adjudicate. 
Caaen  cited:  Jameson  r.  McGov,  5  HeiB.,  109;  HcXairy  v.  Mayor,  etc., 
2  Baxter,  261. 

FROM    HAMILTON. 

Appeal  from  the  Chanoery  Court.  D.  M.  Key, 
Chancellor. 

Nash   H.    Burt   for   complainant. 

VanDyke,   Cooke   &   VanDyke   for  defendants. 

Freeman,  J.  delivered  the  opinion  of  the  court. 

This  bill  was  dismissed  on  demurrer  in  the  Chan- 
cery Court  at  Chattanooga,  from  which  decree  com- 
plainants pYayed  an  appeal  to  this  court.  The  facts 
alleged    in   the   bill   are   substantially   as   follows: 

In  1845  one  W.  N.  Anderson,  a  merchant  of  Chat- 
tanooga, was  indebted  to  a  number  of  mercantile  firms 
of  the  city  of  Baltimore  upward  of  five  thousand  dol- 
lars. These  claims  were  placed  in  the  hands  of  White- 
sides   &    Brabson,    attorneys    of   Chattanooga,    who    ob- 
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tnined  judgments  and  had  executions  issued.  Finding 
that  the  lands  of  Anderson  would  have  to  be  sold 
for  the  debts  and  be  purchased  by  the  creditors, '  sub- 
ject to  redemption,  it  was  agreed  that  the  lands  should 
be  taken  at  valuation  agreed  on  in  satisfaction  of  the 
judgments,  and  conveyed  to  James  A.  Whitesides,  of 
the  above  firm.  This  conveyance  was  made  in  order 
to  facilitate  a  reconveyance  of  the  land  on  sales,  as 
the  creditors  were  numerous,  so  that  it  would  have 
been  very  inconvenient,  probably,  to  obtain  all  their 
signatures   and   acknowledgment   of  deeds. 

This  conveyance  was  made  in  September,  1849,  a& 
amiears  by  letter  of  Whitesides  &  Brabson  to  Mur- 
d.ick  &  Co.  of  that  date.  From  tlii-  letier,  which 
is  made  part  of  the  bill,  it  appears  the  purpose  of 
Whitesides  was  to  sell  the  laods  as  soon  as  possible, 
and  thus  realize  the  money  for  his  clients.  He  tells 
them  "the  lands  could  not  then  be  sold  for  what 
they  had  cost,  but  we  believe  they  may  be  Bold  to 
good  men,  say  on  oue  and  two  years'  credit,  for  an 
average  of  ten  dollars  per  acre."  The  bill  charges  the 
sale  of  the  various  tracts  of  land,  and  date  of  said 
sales  made  in  1857 ;  but  as  to  an  eighty  acre  tract, 
the  matter  mainly  in  controversy  in  this  case,  it  is 
alleged  it  was  conveyed  on  the  1st  of  March,  1849, 
by  said  Whitesides  to  one  B.  R.  Montgomery  for  the 
alleged  consideration  of  $800.  The  bill  adds,  "com- 
plainants charge  fraud  in  this  conveyance  to  Mont- 
gomery. Before  there  was  any  conveyance  there  was 
never  any  sale  in  reality,  to-wit.,  on  the  6th  of  Oc- 
tober,   1848,   said    Whitesides,   or   Montgomery   for   him, 
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as  complainants  believe  and  charge,  sold,  and  Mont- 
gomery conveyed,  six  acres  of  said  eighty  acres  to  the 
Nashville  &  Chattanooga  Railroad  Company  for  depot 
purposes  for  $2,500  and  yet  on  the  17th  of  May, 
1849,  Whitesides  advised  complainants  by  letter,  that 
said  eighty  acres  had  been  sold  for  only  $10  per 
acre.  In  another  part  of  the  bill  it  is  stated  that 
this  eighty  acres  of  land,  being  nearest  to  the  city 
of  Chattanooga,  and  therefore  of  more  ready  sale,  was 
the  last  sold,  or  conveyed  rather,  implying  it  may 
have   been   sold   sooner,   though   conveyed    later. 

It  is  charged  as  the  result  from  the  above  facts 
mainly,  that  the  sale  to  Montgomery  was  a  mere  de- 
vice by  which  Whitesides  might  report  the  sale  of 
the  land  at  prices  allowed  Anderson,  as  given  in  his 
letter,  and  in  pursuance  of  his  proposition  to  sell  at 
that  rate,  if  no  instructions  were  given  him  to  the 
contrary,  and  that  the  sale  to  Montgomery  was  only 
an  effort  by  means  of  such  conveyance  for  form's  sake, 
to  denude  himself  of  his  trust  that  he  might  after- 
ward repurchase.  It  is  also  alleged  that  Montgomery 
never  paid  anything  in  fact  for  the  land,  or  if  he  did 
it  was  out  of  the  proceeds  of  the  six  acres  sold  to 
the  railroad.  It  further  appears  from  the  bill  that 
in  October,  1850,  Montgomery,  by  deed,  conveyed  an 
undivided  half  interest  in  this  eighty  acre  tract,  in- 
cluded in  a  tract  of  about  ninety-two  acres  in  the 
deed,  for  the  alleged  consideration  of  $4,000,  except- 
ing out  of  the  eighty  acres  five  acres,  upon  which 
Montgomery  bad  placed  his  residence;  that  this  deed 
was   held   by   Whitesides   and   kept   among   bis   valuable 
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papers,  but  was  not  registered,  or  authenticated  for 
registration,  until  1870.  This  registration  was  long 
after  the  death  of  Whitesides,  he  having  died  in  1862, 
leaving  a  will,  appointing  his  wife,  the  present  Mrs. 
Gaskill,   executrix. 

Without  going  further  at  present  into  the  facts  of 
the  case,  it  is  evident  upon  these  facts,  first,  that 
Whitesides  held  the  legal  title  of  the  land  as  a  trus- 
tee for  the  complainants,  the  trust  being  shown  by 
his  letter  before  referred  to.  Story's  Eq.,  sec.  980. 
As  such  trustee  he  had  also  a  power  of  sale,  and  was 
authorized  to  sell  the  land  on  the  terms  indicated  in 
his  letter,  that  is,  on  one  and  two  years'  credit,  and 
at  ten  dollars  per  acre.  It  is  clear,  however,  that 
the  tacts  alleged  show  a  gross  violation  of  this  trust, 
admitting  them  to  be  true,  as  must  be  done  on  de- 
murrer as  to  the  effect  of  lapse  of  time,  and  the 
other  facts  shown  in  the  bill  of  long  acquiescence, 
after  notice  of  the  sale  to  Montgomery,  given  in  May, 
1849,  as  stated,  and  the  other  questions  of  defense 
presented  in  the  demurrer,  we  need  at  present  express 
no  opinion,  as  another  question  presented  on  the  face 
of  this  bill,  we  think,  is  conclusive  of  the  result  of 
the  case.  While  it  is  net  very  distinctly  shown  what 
was  involved  in  a  certain  cross  bill,  alleging  to  have 
been  filed  to  a  bill  filed  by  W.  W.  Anderson  against 
these  complainants,  claiming  perhaps  that  the  convey- 
ance to  Whitesides  was  a  mortgage,  and  seeking  to 
redeem,  yet,  taking  all  the  statements  of  the  bill  on 
this  subject,  with  the  history  of  said  bill  and  cross 
bill,   and   the   grounds   on    which   it    is   claimed   the   de- 
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cree  on  tbe  same  should  not  be  conclusive  of  the  mat-, 
ters  in  this,  we  can  only  conclude  that  the  complain- 
ant shows  that  the  same  matters  in  substance  were 
presented  in  that  as  in  this  bill,  and  the  same  was 
dismissed  on  demurrer  by  the  chancellor,  and  his  de- 
cree  affirmed    by    this   court. 

In  the  case  of  Jameson,  Adm'r,  v.  McCoy,  5  Heis., 
109,  we  held  that  a  decree  or  demurrer  in  a  chan- 
cery case,  affirmed  by  this  court  on  appeal,  wkb  final 
as  to  the  points  tbus  adjudged  in  the  particular  case. 
This  case  was  followed  by  us  after  a  reinvestigation 
in  the  case  of  McNairy  v.  Mayor  and  City  Qm/neU 
of  Nashville,  2  Baxter,  251.  We  adhere  to  this  view 
of  the  question,  and  feel  bound  to  hold  that  the  de- 
cree dismissing  that  cross  bill  renders  the  questions 
involved  res  adjudieaia  as  to  complainant:-,  and  ex- 
cludes them  from  a  reinvestigation  of  the  question. 
We  do  not  deem  it  necessary  to  elaborate  this  ques- 
tion, or  to  go  into  any  further  discussion  of  the  ques- 
tions urged  in  argument  before  us.  The  result  is, 
that  the  decree  of  the  Chancellor  must  be  affirmed 
with    costs. 
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Geo.   Ehert  and  Wipe  v.  H.  L.  Chapman. 

Conditional  Sale.  Mortgage.  Rule  by  vhitJi  (Aey  eon  be  distinguished.  It 
is  often  difficult  to  distinguish  whether  a  conveyance  of  land  is  a  con- 
ditional sale  or  a  mortgage.  If  the  price  be  settled,  and  there  be  not 
any  great  disparity  between  the  money  advanced  and  the  thing  sold, 
if  the  receiver  of  the  money  be  not  bound  to  repay  it,  and  there  Is  no 
covenant  to-  that  effect,  and  if  possession  is  delivered  to  the  vendee, 
then  it  is  a  sale,  and  being  liable  to  be  defeated  by  paying  a  certain 
sum  on  a  certain  day,  it  is  a  conditional  sale.  All  these  things  must 
concur,  otherwise  the  conveyance  is  a  mortgage. 
Cases  cited :  Hickrew  v.  Cantrell,  9  Yer.,  130 ;  Bennett  v.  Holt,  2  Yer.,  8. 


FROM    HAMILTON. 


Appeal  Jrom  the  Chancery  Court.  D.  M.  Key, 
Chancellor. 

Gaskill    &   BnRT    for    complainants. 

Wheeler  &  Marshall  for  defendant. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 

Complainants  file  this  bill  to  set  up  their  right  to 
a  homestead  in  a  house  and  lot  in  Chattanooga,  con- 
veyed by  complainant,  George  Ehert,  to  defendant,  H. 
L.  Chapman,  on  the  28th  of  December,  1870,  Ehert's 
wife  not  having  joined  in  the  conveyance.  They  also 
seek  to  have  the  conveyance  referred  to  declared  to 
be  a  mortgage,  and  not  an  absolute  conveyance.  The 
chancellor  held  that  complainants  were  not  entitled  to 
a   homestead   in    the   lot,   and   that   the   deed   was   to  be 
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regarded  as  a  mortgage;  but,  as  Chapman,  the  mort- 
gagee, had  conveyed  the  lot  to  Sharp  and  DeLong 
for  value  paid,  without  notice  of  the  equity  of  com- 
plainant, no  relief  could  be  given  against  them.  The 
relief  given  was  against  Chapman,  for  the  difference 
between  the  amount  loaned,  and  the  value  of  the 
bouse  and  lot  at  the  time,  with  an  account  for  rents, 
etc.  Complainants  and  defendant  Chapman  appealed. 
The  correctness  ot  the  decree  on  the  question,  as  to 
the  right  of  complainants  to  a  homestead,  is  not  se- 
riously controverted  by  complainant's  counsel,  nor  could 
it  be  with  any  success  upon  the  facte  in  the  record. 
Nor  is  it  controverted  that  Sharp  and  DeLong  are 
innocent  purchasers  without  notice.  The  question  con- 
troverted is,  whether  the  deed  from  Ehert  to  Chap- 
man, on  the  28th  of  December,  1870,  is  an  absolute 
deed  with  the  privilege  of  repurchasing,  or  a  mort- 
gage. The  deed  is  absolute  on  its  face,  but  at  the 
time  of  its  execution  Chapman  signed  and  delivered 
to    Ehert   the   following   papers: 

"George  Ehert,  of  Chattanooga,'  Tenn.,  has  this 
<lay  made  me  a  deed  to  lot  No.  17  Cowart  street, 
and  the  property  is  mine,  and  I  am  at  once  to  in- 
sure the  same  in  some  responsible  fire  insurance  com- 
pany, and  am  to  have  the  rents  of  same  for  one 
year  at  least.  In  consideration  of  the  above  I  have 
this  day  paid  off  a  lien  existing  on  said  property  for 
$1,000,  created  by  a  deed  of  trust  given  by  euid 
Ehert  to  J.  M.  Armstrong  to  secure  R.  L.  Wallers 
for  said  sum.  Said  Ehert  has  executed  to  me  a  note 
for   $1,100,   and   if    at    any   time   after   two    monthB   he 
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shall  pay  said  note  due  in  one  year  from  this  date, 
I  agree  to  reconvey  him  the  property.  If  said  Ehert 
shall  not  pay  said  note  within  one  year,  and  I  shall 
keep  the  property  and  never  reconvey  to  him,  then 
I  am    to  surrender   said   note." 

This  paper  was  dated  Dec.  28,  1870,  and  signed 
by  Chapman.  At  the  same  time  Ehert  executed  and 
delivered  to  Chapman  his  note  for  $1,100,  payable  at 
twelve  months  from  date,  which  note  Chapman  still 
holds. 

It  is  a  settled  rule  that  in  all  cases  in  which  a 
pre-existing  debt,  or  loan  made  at  the  time  of  the 
purchase,  was  the  consideration  of  the  deed  of  con- 
veyance, the  debt  is  considered  as  the  thing  contracted 
for,  and  the  estate  as  collateral  thereto.  This  rule, 
however,  is  only  applicable  to  cases  where  the  estate 
was  really  intended  as  security  for  the  payment  of 
money,  and  not  to  those  when  there  was  no  prece- 
dent debt  and  no  loan  of  money,  but  an  honest  de- 
sign to  purchase  the  property  with  a  condition  of  re- 
purchase. Hick-em  v.  GantreU,  9  Yer.,  180.  If  the 
real  intention  of  the  parties  can  be  gathered  from  the 
face  of  the  paper,  that  intention  will  determine  the 
true   character   of  the   deed. 

It  is  often  exceedingly  difficult  to  distinguish  be- 
tween a  mortgage  and  a  conditional  sale.  Judge  Hay- 
wood said,  in  Bennett  v.  Holt,  2  Yer.,  8,  that  it  is 
generally  discoverable  from  certain  symptoms  whether 
or  not  the  intent  was  to  loan  money  and  to  secure 
the  payment  thereof.  If  there  is  a  striking  disparity 
in  value  between  the  property  conveyed  and  the  money 
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advanced,  the  probability  is  it  was  intended  as  a  se- 
curity or  mortgage.  In  the  present  case  the  amount 
advanced  was  $1,000,  and  the  cash  value  of  the  lot 
was  at  least  $1,500,  according  to  the  proof.  If  there 
is  no  price  fixed  on  the  property,  then  it  was  prop- 
erly a  security  only.  In  the  present  case  the  price 
is  fixed  at  $1,100,  payable  at  the  end  of  twelve  months, 
but  this  is  just  the  amount  of  the  money  advanced, 
with  interest  at  ten  per  cent,  for  twelve  months.  If 
there  is  a  contract  for  repaying  the  money  advanced, 
it  is  indicative  of  a  mortgage.  In  this  case  Chap- 
man takes  Ehert's  note,  payable  in  twelve  months. 
It  is  not  in  terms  a  covenant  for  repayment,  but  it 
is  a  binding  promise  to  pay  the  amount  advanced  and 
interest  for  twelve  months.  If  possession  remains  with 
the  maker  of  the  conveyance,  this  would  indicate  a 
mortgage  and  not  a  sale.  After  enumerating  these 
several  symptoms,  Judge  Haywood  says:  "But  if  the 
price  be  settled,  and  there  be  not  any  great  dispar- 
ity between  the  money  advanced  and  the  thing  sold, 
if  the  receiver  of  the  money  be  not  bound  to  repay 
it,  and  there  is  no  covenant  to  that  effect,  and  if 
possession  is  delivered  to  the  vendee,  then  it  is  a  sale, 
and  being  liable  to  be  defeated  by  paying  a  certain 
sum  on  a  certain  day,  it  is  a  conditional  sate."  All 
these  things  must  concur,  otherwise  the  conveyance  is 
a   mortgage. 

Testing  the  case  before  us  by  this  rule,  and  we 
are  forced  to  the  conclusion  that  the  conveyance  was 
made  by  Ehert  with  the  intent  to  secure  to  Chapman 
the    amount   of    money   advanced    to    remove    the    lien 
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from  the  property,  and,  therefore,  that  it  wrfc  a  mort- 
gage, and  not  a  conditional  sale.  The  conclusion  is 
supported  by  the  peculiar  terms  of  the  defeasance.  If 
it  was  intended  to  be  a  sale,  why  does  Chapman  un- 
dertake to  have  the  property  insured?  Why  does  he 
stipulate  that  he  is  to  have  the  rents  for  one  year 
at  least?  The  note  executed  by  Ebert  is  for  $1,100, 
payable  in  twelve  months,  just  the  amount  of  the 
money  advanced,  and  the  highest  legal  interest.  Chap- 
man thereby  secures  not  only  ten  per  cent,  upon  his 
money,  but  in  addition,  the  rents  for  at  least  one 
year.  By  the  terms  of  the  defeasance  Ehert  is  not 
allowed  to  repay  the  money  until  after  two  months, 
and  if  it  is  paid  after  two  months  and  within  the 
twelve  months,  the  whole  $1,100  is  to  be  paid,  and 
Chapman  to  receive  the  rents  for  a  year  in  addition. 
These  peculiarities  in  the  contract  have  the  appearance 
of  devices  to  evade  laws  against  usurious  loans  of 
money.  The  parol  proof  in  the  case  tends  to  show 
that  Chapman  was  unwilling  to  lend  Ehert  his  money 
and  have  it  secured  by  mortgage,  but  as  we  are  bound 
to  carry  out  the  intention  of  the  parties  as  the  same 
appears  in  the  written  contract,  we  cannot  look  out- 
side  of  it   for  evidence. 

Upon   the  whole,  we   are  of  opinion   that   the  decree 
of    the    Chancellor    is    correct,   and   we    affirm    it   with 
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Swaggebty  v.  Neilson  d  al. 

1,  Sale  of  LAND.     Chancery  Practice.,     Mitfaie.     Bid  on  land  oi 

The  jurisdiction  of  a  court  of  equity  to  net  aside  the  satisfaction  of  an 
execution  on  the  ground  of  mistake  of  fact  at-  tq  the  state  of  defend- 
ant's title  to  the  land  levied  upon  is  original  and  inherent,  and  is  not 
affected  by  the  act  of  1847,  Code  see.  2990. 

2.  Statutory  Remedy.     Be*  adjudicata.     A  failure  to  obtain  relief  under 

the  statutory  remedy  cannot  be  relied  upon  as  ra  adjvdicata  to  a  bill 
brought  for  that  purpose. 
8.  Pleading  ajto  Practice.  Mode  of  procedure.  If  the  statutory  remedy 
be  resorted  to,  the  terms  of  the  statute  must  be  strictly  complied  with. 
But  where  a  bill  is  filed  the  proceeding  must  be  conducted  according 
to  the  course  of  a  court  of  equity. 


FROM   COCKE. 


Appeal  from  the  Chancery  Court.  H.  C.  Smith, 
Chancellor. 

Barton,   McFarland   &   Evans   for   complainant. 

Jas.   G.   Eose   for   defendant. 

The  jurisdiction  of  a  court  of  equity  to  Bet  aside 
the  satisfaction  of  an  execution  on  the  grounds  of  mis- 
take of  fact  as  to  the  state  of  defendant's  title  to  the 
land  levied  upon  is  original  and  inherent,  and  is  not 
affected  by  the  act  of  1847,  ch.  — ,  Code  sec.  2990, 
which  prescribes  a  certain  formula  by  scire  facias  at 
law  for  the  same  purpose;  nor  can  a  failure  under 
the  statutory  remedy  be  relied  upon  as  a  defense  to 
a  bill   for  that   purpose,  as  res  judicata,  when   the  same 
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case  is  brought  by  original  bill  into  a  court  of  equity. 
The  statutory  remedy  is  one  thing  and  the  equitable 
remedy  is  another.  The  statute,  in  order  to  avoid 
the  harsh  results  of  the  rule  caveat  emptor,  prescribes 
the  formula  for  the  speedier  remedy  at  law,  and  we 
have  held  that  if  this  be  resorted  to,  the  terms  of 
the  statute  must  be  strictly  complied  with.  But  when 
a  bill  is  filed  for  a  like  purpose,  the  proceeding  must 
be  conducted  according  to  the  course  of  a  court  of 
equity.  If  the  allegations  of  the  bill  be  sufficient, 
the  bill  will  be  entertained  for  issue  and  proof,  and 
if  the  case  be  made  out  the  relief  will  be  granted. 
Reverse   the   decree. 


Sallie  E.  Rutledge  v.  Eliza  Rutledge  et  <d. 

Exemption.     Out  half  interest  in  a  horse.     Under  the  exemption  law 
ascertained  one  half  interest  in  a  horse  in  as  much  exempt  from  e 
cation  as  a  whole  hone. 
Code  cited:  Sec.  2288. 


FEOM   BULLIVAN. 


Appeal    from    the    Chancery  Court.     H.  C.    Smith, 
Chancellor. 

C.  J.  St.  John   for   complainant. 
3— vol.  8. 
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Y.  K.  &  F.  &  W.  V.  Deaderick  for  defendants. 

Freeman,  J.,  delivered  the  opinion  of  tbe  court. 

Complainant  is  the  widow  of  John  C.  Rutledge,  who 
died  in  November,  1868.  She  charges  in  this  bill 
that  her  husband,  a  short  time  before  his  death,  owned 
a  hay  mare,  which  he  let  his  nephew,  Robert  Rutledge, 
and  his  mother,  Eliza  Rutledge,  have,  on  tbe  terms 
that  Robert,  who  was  under  age,  living  with  his 
mother,  should  take  tbe  mare,  use  her  carefully,  and 
raise  colts  from  her,  and  in  consideration  therefor,  the 
said  Robert  was  to  have  a  half  interest  in  the  mare, 
and  one  half  the  colts  raised  from  her.  It  seems  the 
mare  has  had  four  colts,  but  had  only  one,  perhaps, 
at  the  death  of  the  husband.  Tbe  husband  was  the 
bead  of  a  family,  and  two  horses  as  such  were  ex- 
empt from  execution,  by  virtue  of  the  Code.  The 
property  exempt  from  execution  on  the  death  of  the 
husband  goes  to  the  widow,  for  herself  and  for  the 
benefit  of  the  children  of  the  deceased  (sec.  2288),  "and 
shall  not  go  to  the  executor  or  administrator."  If 
the  property  in  the  mare  and  colt,  or  the  half  in- 
terest in  them  was  in  the  husband  at  his  death,  and 
was  not  subject  to  execution,  then  it  went  to  the 
widow,  the  administrator  having  nothing  to  do  with 
it.  The  case  is  a  novel  one,  but  on  consideration  we 
can  see  no  good  reason  why  an  ascertained  or  one- 
half  interest  in  a  horse  may  not  as  well  be  exempt 
from  execution  as  an  entire  horse.  That  the  horses 
were  not  in  possession  of  the  deceased  at  his  death 
makes    no    difference.       They    were    on     band,   in     the 
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language  and  sense  of  the  law,  that  is,  owned  or  pos- 
sessed  by   the   party  at   his   death. 

We  can  see  no  remedy  at  law  in  this  case,  there- 
fore the  widow  might  come  into  equity.  If  the  facts 
stated  are  proven,  on  the  division  of  the  property  she 
will  be  entitled  to  the  one-half  interest  owned  by  her 
.  husband  at  his  death,  and  any  increase  of  property 
since  will  be  hers,  the  product  following  the  original 
stock. 

Reverse   and   remand,   with   costs   of    this   court. 


Wm.  G.  Taylob  e.  Thos.  C.  Kain. 

1.  Garnishee.    Awnctr.     The  answer  of  a  garnishee  should  be  clearly  as- 

certained, and  his  approval  of  it  distinctly  shown,  and  it  should  be 
reduced  to  writing,  and  signed  by  him,  as  the  most  satisfactory  mode 
of  attesting  his  approval.  When  this  is  done  he  is  bound  by  it;  but 
irhen  this  is  not  done,  and  the  justice  renders  a  judgment  on  a  mere 
verbal  statement,  the  garnishee  is  not  precluded  from  disputing  the 
facts  recited  in  the  justice's  judgment. 

2.  CntCUIT  Court.     Judgment  agaimt  garnishee.     It  is  error  for  the  Circuit 

Court  to  render  judgment  upon  the  recitals  in  the  justice's  judgment; 
the  Circuit  Court  should  only  render  judgment  upon  the  written  an- 
swer of  the  garnishee  made  before  it. 
Case  cited :  Pickler  v.  Rainey,  4  Heis.,  340. 


FROM   HAMBLIN. 


Appeal  from  the  Circuit  Court.     Jas.  H.  Randolph, 
Judge. 


KNOXVILLE: 


No   name   of  counsel   appears   for   plaintifl. 

J.  P.  Evans  for  defendant. 

Deadeiuck,  J.,  delivered  the  opinion  of  the  court. 

Taylor  recovered  a  judgment  before  a  justice  of  the 
peace  for  Hamblin  county  against  one  Smith,  and  de- 
fendant Kain  was  summoned  a  garnishee  before  the 
justice,  who  rendered  a  judgment  against  Kain  for  $140. 
The  justice  recites  in  his  judgment  that  Kain  appeared 
and  said  that  he  was  indebted  to  Smith  $140,  for 
which  sum  he  rendered  -judgment  against  Kain.  Exe- 
cution issued,  and  Kain  obtained  writs  of  certiorari 
and  mpersedem  from  Hon.  Jas.  R.  Randolph,  Judge 
of  the  Circuit  Court,  upon  his  petition  denying  that 
he  had  admitted  an  indebtedness  of  $140,  but  admit- 
ting that  he  had  admitted  he  owed  Smith  forty 
dollars.  He  prays  in  his  petition  that  the  cause  be 
brought  into  the  Circuit  Court  to  be  re-tried.  The 
Circuit  Judge  quashed  the  execution  against  Kain  on 
bis  motion  because  the  judgment  was  not  rendered 
upon  the  answer  of  Kain,  reduced  to  writing  and 
signed,  by  him,  and   plaintiff  has  appealed  to  this  court. 

The  petitioner  does  not  complain  that  the  justice 
had  no  power  to  render  judgment  upon  his  answer, 
or  pray  that  the  execution  should  be  quashed;  he  ad- 
mits in  his  petition  that  he  was  liable  for  $40,  whioh 
he  afterwards  paid,  but  denies  bis  liability  for  more, 
and  asks  that  he  have  the  question  of  his  further  lia- 
bility re-tried. 

It    is    held    in  4  Heis.,  340,  "That  the  answer  of 
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the  garnishee  should  be  clearly  ascertained,  and  his 
approval  of  it  distinctly  shown,"  and  that  it  should  be 
reduced  to  writing  and  signed  by  him,  as  the  most 
satisfactory  mode  of  attesting   his  approval. 

When  this  is  done  he  is  bound  by  it;  but  when 
this  is  not  done  the  garnishee  is  not  precluded  from 
disputing  the  facts  recited  in  the  justice's  judgment, 
and  in  the  caBe  in  4  Heis.  it  was  held  to  be  erroneous 
for  the  Circuit  Court  to  render  judgment  upon  the 
recitals  in  the  justice's  judgment.  The  Circuit  Court 
should  have  taken  the  answer  of  the  garnishee  in  this 
case  in  writing,  putting  such  questions  and  allowing 
the  creditor  to  put  such  questions  as  might  tend  to 
elicit  the  truth,  and  upon  that  pronounced  the  proper 
judgment.  The  petitioner  himself  asked  in  his  peti- 
tion that  the  case  be  restried,  and  it  was  error  to 
quash  the  execution  upon  the  motion  of  defendant,  as 
the   petition   asks   no   such    relief. 

The  judgment  will  be  reversed,  and  the  cause  re- 
manded  for   further   proceedings. 


KNOXVILLE: 


Craighead  u.  Wells. 


Thob.  G.  Craighead  v.  Albert  Wells  et  al. 

1.  BlTiiji  and  Notes.    Dve  course  of  trade.     A  note  taken  in  payment  of 

a  pre-existing  debt,  is  not  received  in  the  due  course  of  trade,  and  is 
subject,  in  the  hands  of  the  person  so  receiving  it,  to  all  the  equities 

2.  BANK.     Fraudulent  transfer.     A  note  fraudulently  passed  by  an  agent  or 

trustee  to  another,  to  secure  such  other  person  against  liability  assumed 
for  the  party  who  transfers  the  note,  is  not  received  in  due  course  of 
trade,  and  the  real  owner  in  entitled  to  it  as  against  the  party  who 

Cases  cited:  Kimbro  r.  Lytle,  10  Yer.,  423;  Nichol  •.  Bate,  10  Yer.,432. 


FROM     MARION. 


Appeal  from  the  Chancery  Court.  D.  M.  Key,. 
Chancellor. 

Key  &  Richmond   for  complainant. 

A.  A.  Hyde   for   defendant. 

Nicholson,  C.  J,,  delivered  the  opinion  of  the  court. 

Craighead  filed  his  bill  in  the  Chancery  Court  at 
Jasper,  to  enforce  hie  vendor's  lien  against  a  lot  in 
Jasper.  He  claims  the  lien  by  the  transfer  to  him  of 
three  notes  of  $133  each,  by  E.  T.  Redfield  &  Co. 
on  Albert  Wells,  given  for  the  lot,  with  a  title  bond 
to  convey  title  when  the  purchase  money  is  paid. 
The  bill  was  taken  for  confessed  ae  to  Redfield  and  A. 
Wells. 

W.   Byrne,    the   partner   in   the    firm  of  E.  T.    Red- 
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field  &  Co.,  answers  and  contests  Craighead's  lien. 
He  states  that  E.  T.  Redfield  &  Co.  conveyed  the 
lot  to  W.  Byrne,  as  trustee,  to  secure  debts  due  to 
Christian  Byrne,  and  that  afterwards,  with  the  consent 
of  Christian  Byrne,  he  made  a  private  sate  of  the  lot 
to  A.  Wells  for  $400,  and  took  his  three  notes  for 
$133.33,  each  payable  to  E.  T.  Redfield  &  Co;  that 
he  took  and  held  the  notes  for  the  benefit  of  Chris- 
tian Byrne,  and  while  they  were  so  held  his  partner, 
E.  T.  Redfield,  got  possession  of  the  noteB  and  trans- 
ferred them  by  delivery  to  Thos.  G.  Craighead  as 
collateral  security  for  a  liability  of  Craighead  as  stayor 
for  E.  T.  Redfield  &  Co.;  that  afterwards  the  liability 
of  Craighead  was  released  hv  pavment  of  the  debt, 
but  that  the  notes  were  then  lipid  :;H  indemnity  for 
other  liabilities  of  Craighead  for  E.  T.  Redfield  &  Co., 
and  that  the  notes  were  afterwards  endorsed  to  Craig- 
head by  E.  T.  Redfield,  and  that  Craighead  took  and 
held  the  notes,  with  full  notice  that  they  were  a  trust 
fund    for   (jhe   benefit   of  Christian    Byrne. 

W.  Byrne  filed  his  answer  as  a  cross-bill,  making 
Craighead,  E.  T.  Redfield,  A.  Wells,  aDd  Christian 
Byrne   defendants. 

Craighead  demurred  to  the  cross-bill  of  W.  Byrne, 
but  his  demurrer  was  overruled,  and  he  was  allowed 
to  answer.  Craighead  answered  the  cross-bill,  insisting 
on  his  lien  as  claimed  in  his  original  bill.  Neither 
of  the  other  defendants  to  the  cross-bill  answered,  nor 
was   process   served   on    them. 

The  Chancellor  dismissed  the  cross-bill  on  the  hear- 
ing,  and    decreed    a   sale  of    the    lot   to    satisfy    Craig- 
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head's  Hen.  It  is  not  denied  that  the  three  notes 
and  the  judgments  rendered  thereon  against  Wells  in 
favor  of  Craighead  are  liens  on  the  lot  in  controversy. 
But  the  question  is,  whether  Craighead,  the  endorsee 
of  the  notes,  or  W.  Byrne,  the  trustee  for  Christian 
Byrne,  is  entitled  to  the  benefit  of  the  lien.  The 
probate  of  the  deed  of  trust  was  not  sufficient  to  ad- 
mit it  to  registration,  the  clerk  failing  to  certify  that 
he  was  personally  acquainted  with  E.  T.  Redfield,  the 
maker  thereof;  but  it  is  shown  by  the  proof  that 
Wells  purchased  from  W.  Byrne  with  knowledge  of 
the  trust  deed.  The  registration,  therefore,  was  not 
material,  as   between    them. 

It  appears  further  that  the  deed  of  trust,  although 
it  purports  to  be  made  by  E.  T.  Redfield  &  Co.,  was, 
in  fact,  only  executed  by  E.  T.  Rtdfield,  the  other 
partner,  W.  Byrne,  not  having  signed  it.  But  the 
deed  was  made  to  W.  Byrne,  who  already  had  the 
title  as  partner,  and  as  he  consented  to  the  convey- 
ance, and  held  the  title  as  trustee,  and  still  claims  as 
trustee,  the  beneficiary,  Christian  Byrne,  is  entitled  to 
its  benefits,  unless  Craighead  has  acquired  a  superior 
lien   as   an    innocent   purchaser  and    holder  of  the  notes. 

In  his  answer  to  Byrne's  cross-bill  Craighead  says: 
"  These  notes,  as  well  as  respondent  remembers,  were 
placed  in  his  hands  by  E.  T.  Redfield  to  secure  re- 
spondent as  stay  or  upon  a  judgment  in  favor  of  Thos. 
Wood  against  E.  T.  Redfield  &  Co.,  and  were  placed 
in  bis  hands  before  he  entered  bis  name  as  stayor. 
This  judgment  was  afterwards  settled  by  said  Redfield 
&   Co.,   as   respondent   was   and    is   informed;  and   upon 
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its  payment  said  Redfield  directed  respondent  to  retain 
them  as  collateral,  collect  them  if  possible,  and  apply 
the  proceeds  to  the  payment  of  a  debt  due  John  Cam- 
mings  against  said  Ryrne  &  Redfield,  and  on  which 
respondent  was  security,  or  any  others  upon  which  he  • 
was   liable." 

He  states  further,  that  when  the  notes  were  de- 
livered to  him  by  E.  T.  Redfield,  be  bad  no  knowl- 
edge of  the  claim  of  Christian  Byrne  and  others,  but 
he  had  knowledge  of  his  claim  before  he  procured  E. 
T.  Redfield  to  endorse  the  notes  to  him  in  the  firm 
name   of  E.   T.    Redfield   &   Co. 

Upon  the  principle  decided  in  Kimbro  v.  Lyfle,  10 
Yerg.,  429,  which  has  been  repeatedly  followed  in  this 
court,  when  Craighead  received  the  notes  as  collateral, 
and  therefore  incurred  the  liability  of  a  stayor  to  the 
judgment  of  Wood  against  E.  T.  Redfield  &  Co.,  he 
took  them  in  due  course  of  trade,  and  free  from  any 
equities  outstanding  against  them.  But  he  proceeds  to 
state  that  the  Wood  judgment  was  paid  by  Redfield 
&  Co.,  and  then  he  retained  the  notes,  with  Red  field's 
consent,  as  indemnity  against  his  liability  for  Redfield 
&  Co.,  on  a  debt  to  Cummings  aud  other  liabilities. 
There  were  pre-existing  liabilities,  for  which  the  notes 
were  beld  as  indemnity  by  Craighead.  He  gave  up 
nothing,  and  incurred  no  liability,  upon  receiving  the 
notes. 

In  the  case  of  Kimbro  v.  Lyth,  10  Yerg.,  423,  this 
court  said :  That  due  course  of  trade  is  where  the 
holder  has  given  for  the  note  his  money,  goods,  or 
credit,  at   the   time   of  receiving   it,   or   has,  on   account 
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of  it,  incurred  some  lose  or  incurred  some  liaMIity. 
But  in  Bey  v.  Cbdelgton,  20  Johns.,  637,  approved  by 
this  court,  in  Kimbro  v.  Lytle,  and  Nickol  v.  Sale,  10 
Yerg.,  432,  it  was  held,  that  where  notes  were  fraod- 
'  ulently  passed  by  an  agent  to  secure  the  defendant 
against  responsibilities  assumed  by  him  as  endorser  of 
his  notes,  they  not  being  received  in  the  due  course 
of  trade,  nor  for  a  present  consideration,  the  defendant 
was  not  entitled  to  hold  them  against  the  true  owner. 
This  authority  is  conclusive  against  the  right  of  Craig- 
head to  hold  the  three  notes  as  against  Byrne,  the 
real  owner.  The  notes  were  payable  to  E.  T.  Red- 
field  &  Co.,  but  really  belonged  to  W.  Byrni',  for  the 
benefit  of  Christian  Byrne.  Redfield,  a-*  jintiu-i-  nf 
W.  Byrne,  got  possession  of  the  notes  uud  triinsferrcd 
them  to  Craighead,  who  was  his  father-in-law,  to  secure 
him  against  existing  liabilities  for  E.  T.  Redfield  & 
Co.  If  these  notes  are  decreed  to  W.  Byrne,  Craig- 
head has  lost  nothing.  He  gave  nothing  for  them, 
and  incurred  no  new  liability  upon  receiving  them. 
It  follows  that  he  did  not  receive  them  in  due  course 
of  trade,  but  that  he  took  them  subject  to  the  equities 
of  W.    Bryne,   as   trustee    for   Christian    Byrne. 

The  decree  of  the  Chancellor  dismissing  Byrne's 
cross-bill,  and  giving  Craighead  relief  on  his  original 
bill,  will  be  reversed,  and  Craighead's  original  bill  will 
be  dismissed,  and  a  decree  will  he  rendered  giving 
Byrne  relief  on  his  crossbill.  The  costs  of  this  court 
and   of  the   court    below    will    be   paid    by   Craighead. 
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Brooks  v.  Claiborne  County. 

1.  Coomtt    Codbt.      Majority   vote    neeemary.     When.      Appropriation    of 

money.  A  majority  of  the  justices  of  the  county  voting  in  the  affir- 
mative is  required  to  makis  an  appropriation  of  monev  over  fiftv 
dollars. 

Code  cited :  8ec  4190. 

Act  cited:  1835,  ch.  6. 

2.  Same,     fta-ol  proof.    Not  admittrihU  to  contradict  the  record.      When.    Parol 

testimony  is  not  admissible  to  contradict  the  minute  records  of  the 
proceedings  had  at  a  meeting  of  the  court. 

3.  Same.      Organisation  and  bveinea  of  counts  court.     Sec.  4195  of  the  Code 

requiring  the  ayes  and  noes  to  be  taken  and  entered  upon  the  minutes 
when  appropriations  of  money  are  being  voted  is  not  imperative,  but 
directory  merely.    The  <:ourt  say  it,  however,  is  an  important  one, 
and  should  never  be  omitted  by  the  clerk. 
Code  cited:  Sees  4195,  4180. 


FROM    CLAIBORNE. 


Appeal   from    the   Circuit   Court. 

Rose   for   plaintiff'. 

No   brief  for   defendant. 

SnEed,   J.,   delivered   the   opinion    of  the   court. 

The  action  is  upon  an  instrument  executed  by  the 
Chairman  of  the  County  Court  of  Claiborne  county, 
purporting  to  be  a  county  bond,  and  to  have  been 
executed  by  authority  of  the  County  Court  of  said 
county.  The  instrument  purports  to  bind  the  County 
of  Claiborne   to   pay  to   H.    Sturm  or  order   five   thous- 
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and  dollars  on  the  1st  of  January,  1870,  with  interest. 
at  the  rate  of  six  per  cent,  per  annum  until  paid, 
and  bears  date  7th  April,  1868.  The  suit  is  brought 
in  the  name  of  the  assignee  in  bankruptcy  of  certain 
parties  to  whom  the  original  payee  had  assigned  the 
bond. 

The  County  Court  of  said  county  had  contracted 
with  J.  H.  Sturm  for  the  building  of  a  court-house, 
and  as  the  work  was  approximating  its  completion,  the 
County  Court,  at  its  April  term,  1868,  in  quarterly 
session,  appropriated  to  said  Sturm  the  sum  of  ten 
thousand  dollars  in  part  payment  for  the  work,  and 
the  bond  sued  on,  and  another  for  a  like  amount, 
were  issued  by  the  chairman  as  an  evidence  of  said 
debi.  The  bond  first  falling  due  has  been  paid  by 
special  order  of  the  court  at  his  January  term,  1869. 
This  order  or  decree,  rendered  by  a  competent  court, 
as  shown  by  the  caption  at  the  January  term,  1869, 
was   in   the   words   following: 

"  It  was  this  day  ordered  by  the  court  that  Benj. 
Ansmus,  Revenue  Collector  of  Claiborne  county,  be 
permitted  to  examine  and  investigate  the  payment  or 
transfer  of  certain  county  bonds  issued  in  favor  of  J. 
H.  Sturm,  and  whether  or  not  said  bonds  have  been 
paid,  transfered,  or  assigned  to  any  party  for  a  full 
and  valid  consideration  before  the  7th  July,  1868,  and 
if  bo  the  said  Ansmus,  as  revenue  collector,  be  allowed 
to  pay  over  or  deposit  whatever  funds  he  may  have 
on  hand  collected  for  that  purpose  to  the  person  or 
persons  holding  the  legal  and  lawful  possession  of  said 
banks.       But    should     the     bonds    have     been     enjoined 
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before  or  since  the  above  date,  then  the  money  so 
collected,  and  in  the  hands  of  said  revenue  collector, 
will  be  deposited  with  the  Clerk  of  the  Chancery 
Court   at   Knoxville,   taking   his    receipt   therefor." 

The  said  A  nam  us,  being  the  collector  of  the  tax 
levied  to  pay  for  the  building  of  the  court-house,  pro- 
ceeded, under  this  order,  to  obey  it,  and  did  pay  one 
of  the  aforesaid  bonds,  or  most  of  it,  which  he  found 
id  one  of  the  banks  at  Knoxville.  The  payment  of 
the  other  bond  sued  on  in  this  action  is  resisted  by 
the  county  upon  divers  grounds.  No  question  is 
made  upon  the  bona  fides  of  the  transaction  between 
the  contractor  Sturm  and  the  county  touching  the  per- 
formance of  the  contract,  but  so  far  as  the  record  ad- 
vises us  no  complaint  is  made  on  that  Bcore;  but  it 
seems  the  county  has  accepted  the  work,  and  is  now 
occupying  the  building. 

It  is  contended  that  the  appropriation  of  ten  thou- 
sand dollars  at  the  April  term,  1868,  was  illegal  and 
unauthorized,  for  the  want  of  a  competent  court  to 
make  it.  The  statute  upon  this  subject  is  as  follows: 
"  A  majority  of  all  the  magistrates  of  the  county  is 
required  to  levy  a  tax  or  to  appropriate  public  money 
to   an   amount   over   fifty   dollars."       Code,   sec.  4190. 

It  appears  that  there  were  at  the  time  twenty-six 
justices  in  the  county,  and  the  caption  of  the  court 
on  the  day  of  the  appropriation  shows  that  there  were 
twenty  of  said  justices  present,  but  the  record  does  not 
show  how  many  voted  for  the  appropriation.  The 
clerk  states  that  the  ayes  and  noes  were  called  upon 
the   question   of  this   appropriation,  but  the   record   does 
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not  show  this  fact.  The  further  facts  are  shown  also 
that  only  eleven  of  the  justices  signed  the  minutes  of 
the  said    April   term. 

It  seems  there  was  some  opposition  to  the  appro- 
priation, and  the  judge  below  allowed  parol  testimony 
to  be  heard  to  establish  the  fact  that  there  was  not 
a  majority  of  the  justices  present  at  the  time  the  order 
for  the  appropriation  was  made.  Upon  this  question 
the  testimony  was  conflicting,  some  swearing  that  at 
that  time  there  was  a  majority  present,  and  others 
testifying  to  the  contrary.  It  was  error  in  the  court 
thus  to  permit  the  record,  to  be  contradicted  by  parol 
over  the  objection  of  the  plaintiff",  and  perhaps  there 
could  be  no  better  illustration  of  the  wisdom  of  the 
rule  that  the  record  must  be  its  own  witness  than 
this   case  affords. 

The  court  held,  also,  that  the  provision  of  the  Code, 
sec.  4195,  requiring  the  ayes  and  noes  to  be  taken  and 
entered  on  the  minutes  upon  voting  appropriations  of 
money,  was  imperative,  and  the  failure  of  the  clerk  to 
do  it  would  vitiate  the  order.  In  this,  also,  we  think 
the  court  was  in  error.  We  hold  that  this  provision 
is  directory  merely,  but  it  is  an  important  one  never- 
theless, and  should  never  be  omitted  by  the  clerk. 
It  would  be  a  harsh  rule  that  would  forfieit  the  just 
demand  of  an  innocent  party  for  a  mere  misprision  of 
this  character.  An  old  act  (1829,  oh.)  would  seem 
to  sustain  the  defendant's  view  of  this  question,  but 
the  words  or  substance  of  that  act  are  not  carried 
into  the  Code,  or  any  subsequent  acts  upon  the  sub- 
ject.      The   act    referred    to    forbade   the   county   trustee 
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from  paying  an}  warrant  unless  this  provision  as  to 
ayes  and  noes  was  strictly  complied  with.  If  the 
record  shows  that  by  a  competent  court  the  order  was 
passed,  the  debt  and  demand  was  thereby  created  and 
acknowledged,  and  the  creditor  could  not  be  deprived 
of  it   by   this   mere   clerical   omission. 

As  we  see  no  positive  error  in  the  charge  of  the 
court  upon  the  doctrine  of  ratification,  as  applied  both 
to  the  original  appropriation  and  the  evidence  of  it  in 
the  bond  sued  on,  we  do  not  feel  called  upon  to  dis- 
cuss the  effect  of  the  proceedings  of  January  term, 
1869,  recognizing  the  action  of  April  term,  1868,  and 
the  evidence  of  indebtedness  issued  under  it.  It  re- 
mains thus  to  enquire  what  is  the  meaning  of  the 
words  of  the  statute  already  quoted,  that  a  majority 
of  all  the  magistrates  of  the  county  is  required  to  levy 
a  tax  or  appropriate  public  money  to  an  amount  over 
fifty  dollars?  Does  it  mean  that  a  majority  of  the 
magistrates  of  the  county  must  be  present,  and  voting 
for  the  appropriation,  or  does  it  mean  that  a  majority 
of  the  magistrates  of  the  county  is  necessary  to  con- 
stitute a  court  with  power  to  make  appropriations  of 
that  amount.  We  think  the  first  is  the  correct  in- 
terpretation. The  county  court  is  in  a  certain  sense 
a  legislative  as  well  as  a  judicial  body.  In  the  ap- 
propriation of  the  public  money  it  is  acting  in  a  quasi 
legislative  as  well  as  a  judical  capacity.  It  is  a 
representative  body  of  the  people  who  pay  the  taxes. 
But  it  is  a  judicial  tribunal  also,  with  exclusive  juris- 
diction of  this  subject  of  county  appropriations  for 
county   purposes.       It    was    intended,   however,   that    in 
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the  exercise  of  this  important  power,  improvident  ac- 
tion should  be  guarded  against  by  requiring  that  the 
court  itself  should  be  composed  of  a  majority  of  the 
justices,  so  that  a  representation  of  a  majority  of  the 
people  should  be  secured.  The  power  of  the  court 
being  both  judicial  and  legislative,  its  proper  exercise 
must  be  assimilated  to  the  usual  mode  of  exercising 
powers  under  our  system,  where  it  is  done  by  popular 
or  representative  vote.  A  majority  of  the  court  must 
control  the  court  in  all  cases,  unless  some  certain 
number  be  prescribed.  The  provision  that  a  majority 
of  all  the  magistrates  of  the  county  is  required  to 
levy  a  tax,  or  appropriate  public  money  to  an  amount 
over  fifty  dollars,  is  found  in  the  chapter  of  the  Code 
regulating  the  organization  and  business  of  the  county 
court,  and  it  follows  after  a  provision  (sec.  4180)  in 
these  words :  "  It  (the  connty  oourt)  is  divided  into  a 
quarterly  and  a  quorum  court,  the  6rst  being  held  by 
all  or  any  number  of  justices  necessary  to  transact  busi- 
ness, the  latter  by  any  three  or  more  of  the  justices." 
It  is  certain  that  no  more  important  function  belongs 
to  this  tribunal  than  the  levying  of  taxes  and  the 
appropriation  of  money.  There  are  many  of  its  func- 
tions in  which  only  a  small  minority  of  the  people 
have  any  direct  interest,  but  in  these  matters  of  taxa- 
tion and  appropriation  every  taxpayer  is  directly  con- 
cerned, and  hence  the  policy  of  throwing  around  this 
power  the  strongest  safeguards  to  prevent  an  improvident 
exercise  of  it.  A  majority  of  the  justices  of  the  county 
would  represent  a  majority  of  the  people  of  the  county, 
while  a  majority  of  a  court,  though  the  court  be  composed 
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of  a  majority  of  the  magistrates  of  the  county,  might 
represent  a   minority   of  the   people. 

We  hold  that  the  proper  construction  of  the  statute 
is  that  a  majority  of  the  justices  of  the  county  voting 
in  the  affirmative  is  required  to  make  an  appropria- 
tion of  the  amount  in  controversy,  and  we  are  forti- 
fied in  this  conclusion  by  the  provision  of  the  act  of 
1835,  c.  6,  under  which  the  county  courts  were  re- 
organized under  the  Constitution  of  1834,  which  act 
required,  for  these  purposes,  a  majority  of  the  magis- 
trates of  the  county  voting  in  the  affirmative.  It  re- 
sults, that  the  ruling  of  his  honor,  the  circuit  judge, 
on  this  question,  in  the  opinion  of  this  court,  was 
correct,  but  for  the  other  errors  indicated  the  plaintiff 
must   have   a   new   trial. 

Reverse  the  judgment  and  remand  the  cause. 


Wm.  Hale  v.  J.  W.  Kearly. 

1.  Married  Women.  Evidence.  Action  for  damage*.  Admmisimliint.  A 
widow  who  baa  brought  suit,  nominally  in  the  name  of  her  adminis- 
trator, he  refueing  to  act,  for  the  benefit  of  herself  and  infant  child, 
claiming  damages  caused  by  the  killing  of  her  husband  by  the  de- 
fendant, ia  a  competent  witness,  under  the  circumstances,  to  prove  the 
facts  of  the  difficulty  resulting  in  the  husband's  death.    The  defend- 
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ant,  in  such  case,  ia  also  a  competent  witness  in  his  own  behalf,  e 
as  to  transactions  with  and  statements  by  the  deceased. 

Case  cited :  Brewer  r.  Ferguson,  11  Hum.,  566. 

Code  cited:  Sec.  2292,  3813. 

Act  cited :  Feb.  24,  1870,  sec.  2. 


FROM   BLEDSOE. 


Appeal  from  the  Circuit  Court.  John  B.  Hoyle, 
Judge. 

Thos.  &  D.  L.  Snodgbass   for   plaintiff. 

Jones,  Nohthrup   &   Swopford   for   defendant. 

Nicholson,  C.  J.f  delivered  the  opinion  of  the  court. 

Martha  Kearly,  widow  of  Daniel  Kearly,  deceased, 
instituted  this  suit,  in  the  Circuit  Court  of  Bledsoe 
county,  in  the  name  of  J.  W.  Kearly,  administrator 
of  Daniel  Kearly,  deceased,  tor  the  benefit  of  Martha 
Kearly,  the  widow,  and  an  infant  child  of  Daniel 
Kearly,  the  administrator  having  refused  to  bring  the 
suit  against  Wra.  Hale  for  unlawfully  killing  Daniel 
Kearly. 

Upon  making  the  proper  affidavit,  Martha  Kearly, 
the  widow,  brought  the  suit  in  the  name  of  the  ad- 
ministrator, without  giving  security  for  costs,  as  au- 
thorized by  sec.  2292  of  the  Code.  A  motion  to  dis- 
miss the  suit  because  a  sufficient  affidavit  was  not 
made    was   properly   overruled. 

Hale  plead  in  abatement  that  Daniel  Kearly  was 
a  resident  of  Bledsoe  county  at  his  death,  and  that 
the   administrator   was   appointed    by   the   County   Court 
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-of  Cumberland  county.  This  plea  was  stricken  out 
on    motion. 

There  was  no  error  in  this,  as  the  plea  did  not 
negative  the  fact  that  Daniel  Kearly  had  two  places 
of  residence,  one  in  Cumberland  and  one  in  Bledsoe, 
nor  the  fact  that  his  residence  in  Bledsoe  was  merely 
temporary  and   not  permanent. 

The  cause  was  tried  by  a  jury  on  the  plea  of  not 
guilty,  and  verdict  rendered  for  plaintiff  for  $700. 
Defendant   Hale   appealed. 

The  widow  of  Daniel  Kearly  was  examined  as  a 
witness,  over  the  objection  of  defendant  Hale,  as  to 
the  circumstances  of  the  killing.  It  is  insisted  for 
defendant  that  witness  was  incompetent,  by  reason  of 
her  having  been  the  wife  of  the  deceased  at  the  time 
of  the  killing.  It  appears  that  the  witness  was 
present  when  the  killing  took  place,  and  was  allowed 
to  detail  the  transaction  as  she  saw  it,  not  being  in- 
volved in  it  herself  in  any  way.  What  she  saw  and 
detailed  occurred  while  the  marriage  relation  subsisted 
between   the   witness   and   the   deceased. 

It  is  a  general  principle,  not  affected  by  the  re- 
<cent  legislation  making  parties  competent  as  witnesses, 
that  neither  the  husband  nor  the  wife  is  a  competent 
witness  for  or  against  each  other  in  matters  either 
civil  or  criminal.  This  rule  rests  now  entirely  on 
public  policy,  and  has  been  repeatedly  followed  by  this 
court   within    the    last   few   years. 

But  the  question  has  not  before  been  presented  in 
the  shape  in  which  it  arises  in  this  case.  The  suit 
is   only   nominally   in   the    name  of  the  administrator  of 


62  KNOXVILLB: 

Hale  B.   Kearlej. 

the  deceased  husband,  his  estate  has  no  interest  in  it,. 
and  he  is  not  even  responsible  for  costs.  It  is  a 
sait  really  of  the  widow  and  her  infant  child,  claim- 
ing damages  for  the  killing  of  her  husband  and  the 
child's  father.  The  reason  of  the  rule  which  excluded' 
the  evidence  of  husband  or  wife  is  stated  as  follows,, 
in  Brewer  v.  Ferguson,  11  Hum.,  566:  "In  addition 
to  the  ground  of  interest  and  identity,  there  is  a  fur- 
ther objection  to  their  competency,  founded  in  social 
and  moral  cousiderations,  of  still  greater  weight  to  en- 
force or  permit  the  husband  or  wife  to  publish  -and 
prove  before  the  court  the  conduct  and  conversation  of 
the  other,  made  known  to  the  witness  in  the  frank- 
ness and  freedom  of  a  confidential  intercourse,  so 
proper  to  their  relation,  would  be,  as  we  think,  of 
injurious  consequences  to  the  happiness  of  families  and 
the   well   being   of  society." 

It  is  readily  conceded,  that  on  the  grounds  of 
public  policy,  neither  husband  nor  wife  should  be 
allowed  to  testify  as  to  the  conduct  or  conversation  of 
either,  made  known  in  the  frankness  and  freedom  of 
a  confidents!  intercourse;  but  oan  the  case  apply,  as 
in  the  present  case,  where  the  wife  happens  to  wit- 
ness a  rencounter  between  her  husband  and  third  party, 
which  results  in  the  death  of  her  husband?  What 
reason  of  public  policy  forbids  the  wife  to  detail  what 
she  saw  in  a  suit  for  damages  for  the  killing  ? 
Although  the  rule  seems  to  be  laid  down  in  the  case 
just  referred  to  in  terms  sufficiently  broad  to  exclude 
the  widow  or  the  wife  in  almost  every  case,  yet  the 
facts   in  that  case   brought   it  clearly  within  the   general 
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rale,  but  did  not  require  a  statement  of  the  rule  to 
be  laid  down  so  broad  as  to  exclude  evidence  which 
could  not  be  obnoxious  to  the  reason  of  public  policy 
on  which  the  rule  is  founded.  While  we  recognize 
the  correctness  of  the  general  rule,  we  hold  that  the 
facts  in  this  case  show  that  the  reason  of  the  rule  can 
have  no  application,  and,  therefore,  that  the  testimony 
was  properly  admitted.  This  is  in  accordance  with 
the  exception  to  the  general  rule,  as  laid  down  by 
Mr.  Greenleaf,  vol.  1,  sec.  254,  where  he  says;  "There- 
fore, after  the  parties  are  separated,  whether  it  be  by 
divorce  or  by  the  death  of  the  husband,  the  wife  is 
still  precluded  from  disclosing  any  conversation  with 
him,  though  she  may  be  admitted  to  testify  to  facts 
which  came  to  her  knowledge  by  means  equally  acces- 
sible to  any  person  not  standing  in  that  relation."  See 
also  sec.  338. 

The  next  error  relied  on  is,  that  the  court  refused 
to  allow  Hale,  the  defendant,  to  be  examined  for  him- 
self as  to  the  circumstances  of  the  killing.  This  tes- 
timony was  held  incompetent,  because  it  is  an  action 
by  the  administrator  of  a  deceased  party,  and  the 
testimony  offered  was  as  to  transactions  with  or  state- 
ments of  the  intestate.  It  is  true  that  by  sec.  3813d 
of  the  Code,  evidence  of  such  transaction  or  statement 
is  made  incompetent  in  all  cases  in  which  judgment 
may  be  rendered  for  or  against  the  administrator. 
Bat  while  it  is  true  that  the  administrator  of  Daniel 
Kearley  is  the  plaintiff  in  this  suit,  it  is  also  true  that 
he  is  merely  a  nominal  party,  and  that  the  estate  of 
his  intestate  has  no  interest  whatever  in  the   result  of 
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the  suit,  and  that  no  judgment  can  be  rendered  either 
for  or  against  him  which  can  affect  the  estate  of  his 
intestate. 

We  do   not  think   the   statute   was    intended    to   ex- 
clude  the   testimony   of   a    party   situated    as    defendant  % 
Hale  is   in  this  cose.      We  are  therefore  of  opinion  that 
the   court  erred   in  excluding   the  evidence,  and   for  this 
error   the  judgment   is   reversed. 


Western  Union  Telegraph  Co.   v.    Western    ant> 
Atlantic  Railroad, 

Injunction.  Jurisdiction  of  chancery  court.  A  court  of  equity  will  take 
jurisdiction  to  enforce  a  contract  respecting  lands,  notwithstanding 
the  lands  lie  beyond  its  jurisdiction,  when  it  has  jurisdiction  of  the 
parties,  and  can  act  in  -personam  in  the  enforcement  of  its  decree*. 
But  it  is  a  sound  qualification  of  the  rule,  that  equity  will  not  take 
jurisdiction  when  full  and  complete  relief  cannot  be  granted  and  en- 
forced, except  by  the  exercise  of  authority  over  properly  which  lies 
within  another  State.  In  other  words,  it  will  not  make  n  decree  that 
it  cannot  enforce  by  its  own  authority,  and  which  would  be  mere 
words,  having  no  sanction  by  way  of  making  them  effective. 


PROM    HAMILTON. 


Appeal    from    the    Chancery    Court.       D.    M.    Key, 
Chancellor. 
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Key   &   Richmond   for   complainant. 
VanDyke,    Cooke   &   VanDyke   for   defendant. 
Freeman,   J.,  delivered  the    opinion    of  the   court. 

This  bill  is  filed  io  restrain,  by  injunction,  the 
Western  and  Atlantic  Railroad  Company,  and  their 
agents,  S.  C.  Dodge  and  G.  C.  Connor,  from  connect- 
ing any  wire  or  wires  with  the  line  or  lines  of  wire 
belonging  to  complainant,  running  from  the  city  of 
Chattanooga,  in  Tennessee,  to  Atlanta,  Georgia,  or  from 
using  the  same  in  any  way  for  the  transmission  of 
messages  by  the  same,  or  from  molesting  or  interfer- 
ing with  the  free  enjoyment  of  the  same  by  com- 
plainant.      This   is   the    prayer   of  the   hill. 

The  contest  between  the  parties  grows  out  of  the 
following   state   of   facts   substantially : 

In  August,  1870,  a  contract  was  entered  into  be- 
tween the  Western  and  Atlantic  Railroad,  by  Foster 
Blodget,  who  seems  to  have  been  superintendent  of  the 
railroad,  which  contract  was  approved  by  Rufus  Bui-' 
lock,  then  Governor  of  Georgia,  by  which  certain 
mutual  advantages,  deemed  of  importance  or  conven- 
ience to  both  parties,  were  stipulated  for.  The  pur- 
pose of  the  contract  is  thus  generally  stated  in  its 
commencement:  "That  in  order  to  provide  necessary 
telegraph  facilities  for  the  party  of  the  second  part,  to 
wil,  the  railroad,  and  to  a  better  understanding  of  the 
terms  on  which  the  party  of  the  first  part,  the  tel- 
egraph company,  shall  occupy  the  line  of  railroad  with 
the    line   or   lines   of  telegraph    wires   belonging    to   the 
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party  of  the  first  part,  and  to  permanently  settle  and 
define  the  business  relations  between  the  respective  par- 
ties hereto,  it  is  mutually  contracted  and  agreed,  in 
consideration  of  the  respective  obligations  herein  as- 
sumed,  as    follows,   to   wit: 

"The  party  of  the  first  part  agrees:  1st.  To  set 
apart  on  its  line  of  poles  along  said  railroad,  a  tele- 
graph wire  for  the  use  of  said  party  of  the  second 
part.  2d.  To  equip  paid  line  of  wire  with  as  many 
instruments,  batteries,  and  other  necessary  fixtures  as 
said  party  of  the  second  part  may  require  for  use  in 
its  railroad  stations,  and  to  put  the  same  in  complete 
working  order.  3d.  To  run  said  wire  into  all  the 
offices  of  said  party  of  the  first  part  along  the  line 
of  said  railroad.  4th.  To  have  said  wire  set  apart 
for  the  exclusive  nee  of  said  railroad  company  in  the 
transmission  of  messages  on  the  business  of  said  rail- 
road on  and  along  the  line  thereof,  etc."  Then  fol- 
lows several  other  minor  stipulations  regulating  the 
business  between  the  parties,  which  need  not  be  here 
cited. 

It  is  then  stipulated  in  substance,  that  the  tele- 
graph company  shall  have  perpetual  right  of  way  to 
erect  and  maintain  telegraph  lines  along  said  railroad, 
with  stipulations  tending  to  make  this  right  exclusive 
tu  favor  of  complainant.  It  is  then  added,  "and 
should  a  competing  line  of  telegraph  he  established 
along  said  railroad,  then  the  party  of  the  first  part 
shall  be  released  from  its  stipulations  to  transmit  mes- 
sages free  ot  charge.  There  are  then  various  stipula- 
tions  iu   favor   of  telegraph   company,   binding  the   rail- 
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road  to  transport,  free  of  charge,  poles  and  other 
material  not  necessary  to  be  stated,  as  well  as  em- 
ployes. 

By  the  sixth  clause  of  these  stipulations,  the  rail- 
road binds  itself  to  pay  the  costs  of  constructing  the 
wire  designated,  and  set  apart  for  its  use,  and  equip- 
ping the  same  at  the  railroad  stations,  not  altogether 
supplied  with  instruments,  batteries,  etc,  as  soon  as  the 
costs   may   be   ascertained. 

In  December,  1870,  the  Western  and  Atlantic  Rail- 
road Company,  a  corporation  different  from  the  West- 
ern and  Atlantic  Railroad,  with  whom  the  above  con- 
tract was  made  through  Foster  Blodget,  superintendent, 
located  the  line  of  railway  running  from  Atlanta  to 
Chattanooga,  and  took  control  and  management  of  the 
same,  obtaining  said  lease  from  the  State  of  Georgia. 
These  lessees  are  charged  to  have  violated  the  above 
contract,  by  failing  to  pay  the  telegraph  company  for 
messages    according    to    the    contract. 

It  further  alledged  that  the  president  of  this  last 
company,  the  defendants  in  this  case,  in  February, 
1872,  directed  that  none  of  the  officers  or  agents  of 
the  complainant  should  be  allowed  to  occupy  any  of  the 
buildings  or  depots  of  the  railroad  company,  and  that 
the  telegraph  agents  of  the  raihoad  company  should 
do  the  entire  business  necessary  for  the  accommodation 
of  the  public  to  the  exclusion  of  the  complainant,  and 
receive  the  money  for  such  messages  for  the  use  of 
the  railroad  company,  using  the  said  wire  set  apart 
under  the  contract  cited  above  for  this  purpose.  Fur- 
ther  violations   of  the   stipulations   of   said   contract   are 
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charged,  showing  a  total  repudiation  of  the  same  by 
the  lessees.  The  main  allegation,  however,  and  the 
one  that  presents  the  real  question  between  the  parties 
most  distinctly  ia,  that  the  railroad  company  are  claiming 
the  right  to  use  the  wire,  (that  is,  the  one  set  apart 
under  the  above  recited  contract,)  and  to  tap  it  at 
Chattanooga  and  other  places  along  the  line  of  the 
road,  and  thus  use  it  in  violation  of  the  rights  of  the 
telegraph  company.  It  is  insisted  that  this  violation 
of  the  contract  on  the  part  of  the  railroad  company, 
releases  the  telegragh  company  from  the  obligation  to 
allow   the   use   of  wire   and    instruments   referred   to. 

On  the  part  of  respondent  it  is  claimed,  first,  thi>t 
the  account  for  wire,  fixtures  and  equipments  of  the 
telegraph  had  been  presented  to  the  Stilt*-  of  Georgia 
by  complainant,  and  had  been  paid,  mid  that  since 
the  lease  of  the  road  to  defendants,  and  that  the  State 
of  Georgia  owned  the  wire  and  equipments,  and  as 
such  had  transferred  them  to  the  lessees,  who  claimed 
them  freed  from  the  contract,  which  is  not  recog- 
nized   as   binding   on   said    lessees. 

The  whole  case,  we  think,  turns  on  the  true  con 
struction  of  this  contract,  for  if  the  telegraph  wire 
and  equipments  provided  for  in  the  contract  was  pur- 
chased and  owned  by  the  Stale  of  Georgia,  without 
incumbrance  on  it,  as  a  telegraph  line  of  communica- 
tion, then  defendant,  as  assignee,  stands  in  the  shoes 
of  the  State,  and  would  have  all  her  rights;  but  as 
assignee,  we  take  it,  the  lessee  could  not  claim  u 
higher  position  than  his  lessor,  nor  would  such  lessee 
be   able  to    hold    the   property  conveyed    freed    from  auy 
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incubrance  fixed  upon  it  while  in  the  hands  of  the 
lessor. 

The  first  stipulation  of  the  contract  is,  that  the 
telegraph  company  agrees  to  set  apart  on  its  line  of 
poles  along  said  railroad,  a  wire  for  the  use  of  the 
railroad.  Then  follows  stipulations  for  equipping  the 
same  with  batteries,  etc.  After  these  are  found  the 
mutual  benefits  and  advantages  respectively  stipulated 
for  by  each  party,  and  obligations  intended  to  be  im- 
posed. In  the  sixth  clause  herein  before  cited,  it  is>- 
simply  provided,  that  the  railroad  compay  binds  itself 
to  pay  the  costs  of  constructing  the  wire  designated 
and   set   apart   for   its   use,   and    equipping   the   same. 

We  think  it  clear  from  the  whole  contract  that  the- 
telegraph  company  is  the  owner  of  the  wire,  batteries- 
and  equipments,  but  sets  them  apart  for  the  use  of 
the  railroad,  on  the  terms  indicated  in  the  contract,. 
one  of  which  was  payment  of  costs.  Other  corres- 
ponding advantages,  or  at  least  stipulations,  being  found 
in  the  contract,  deemed  satisfactory  to  the  parties- 
concerned.  The  terms  used,  "set  apart  to  the  use," 
etc.,  are  not  the  appropriate  words  to  convey  title, 
nor  does  the  general  tenor  of  the  instrument  admit 
of  that  construction.  If  the  title  was  to  be  in  the 
State  of  Georgia,  it  would  have  been  easy  to  say  so. 
The  railroad  company,  we  hold,  can  only  have  the 
use  of  this  wire,  with  its  equipments,  on  the  terms 
stipulated  for  in  the  contract.  It  cannot  claim  the 
use,  under  the  contract,  without  adhering  to  the  stip- 
ulations in  favor  of  complainant,  and  which  are 
claimed   to  be  beneficial   and  profitable.       The   fact  that 
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the  State  has  paid  the  account  rendered  by  complain- 
ant for  coeta  of  this  wire,  can  be  of  no  avail  to  re- 
spondent. It  is  only  an  adoption  and  ratification  of 
the  contract  by  the  State,  (if  it  needed  any  such  rat- 
ification) and  was  in  pursuance  of  the  contract.  It 
could  not  vest  the  title  in  the  wire  and  equipments 
contrary  to  the  terms  of  the  contract,  which  we  bold 
do   not   admit   of  this   construction. 

Respondent  in  this  view  of  the  contract  cannot 
claim  the  use  of  this  wire  or  equipments,  and  at  the 
same  time  repudiate  the  stipulations  in  favor  of  com- 
plainant, which  make  up  the  consideration  on  which 
said  wire  was  set  apart  for  the  use  of  the  railroad. 
This  would  be  to  take  the  advantages  of  a  contract 
so  far  as  it  was  favorable,  and  repudiate  it  so  far  as 
it  was  of  advantage  to  the  other  side.  If  respondents 
use  the  wire,  it  must  be  in  pursuance  of  the  terms  of 
the  contract,  for  complainants  are  in  no  wise  bound 
to  keep  it  set  apart  for  their  use  on  any  other 
terms. 

The  Chancellor  granted  the  injunction,  in  his  de- 
cree, so  far  as  the  company  or  its  agents  were  within 
the  State  of  Tennessee,  but  refused  it  as  to  that  part 
in  the  State  of  Georgia.  In  this  we  think  he  was 
correct. 

While  it  has  been  well  settled  ever  since  the  lead- 
ing case  of  Penn  v.  Lord  Baltimore,  1  Vesey,  444, 
that  a  court  of  equity  will  take  jurisdiction  to  enforce 
a  contract  respecting  lands,  even,  notwithstanding  the 
lands  lie  beyond  its  jurisdiction,  when  it  has  jurisdic- 
tion  of    the   parties,   and    can    act    in    personam    in   the 
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enforcement  of  its  decrees.  See  Perm  v.  Lord  Baltimore, 
3   Yol.   &   C.   in    Eq.   and    notes,   477    et   eeq. 

Yet  we  think  it  an  equally  Bound  qualification  of 
the  rule,  that  equity  will  not  take  jurisdiction  when 
full  and  complete  relief  cannot  be  granted  and  en- 
forced, except  by  the  exercise  of  authority  over  prop- 
erty which  lies  within  Another  State.  See  3  Lead. 
Gases  in  Eq.,  497,  498.  In  other  words,  it  will  not 
make  a  decree  that  it  cannot  enforce  by  its  own 
authority,  and  which  would  be  mere  words,  having  no- 
sanction  by  way  of  making  them  effective.  It  is 
evident  in  this  ease  that  a  decree  against  the  officers 
and  agents  of  the  corporation  in  the  State  of  Georgia 
might  be  disregarded  every  day,  and  a  court  of  chan- 
cery in  Tennessee  would  be  powerless  to  punish  for 
the  contempt  of  its  authority.  It  will  not  therefore 
make  such  a  decree. 

We  therefore  hold  the  Chancellor's  decree  correct, 
and   affirm  the  same  with  costs. 
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Joseph  H.  Smith  v.  Samuel  E.  Cottbel. 

1.  Pleading  and  Evidence.       In  action  upon  an  open  account  which  hm 

been  assigned.  It  is  a  rule  of  the  common  law,  recognized  in  this  State, 
that  by  the  purchase-  of  an  open  account,  the  purchaser  acquires 
merely  an  equitable  interest,  and^he  promise  of  the  debtor,  to  the 
purchaser,  is  necessary  to  enable  mm  to  maintain  an  action  at  If.  *  in 
his  own  name.  Therefore,  if  the  purchaser  of  such  account  brings 
suit  thereon  in  his  own  name,  both  the  assignment  and  the  promise 
to  pay  the  account  to  the  assignee  must  be  averred  in  the  declaration, 
otherwise  no  material  or  traversable  issue  is  tendered  thereby. 
Case  cited:    Mou.nl  Olivet  Cemetery  Co.  v.  Shubart,  2  Head,  120. 

2.  Same.     In  owe  of  duress.      Matter  in  avoidance.      The  assignee  of  a  debt 

or  chose  in  action  may  avail  himself  of  the  fact  of  duress,  operating 
on  the  assignor  just  as  the  assignor  might  have  done  in  a  suit  by  or 
against  himself;  but  a  replication  to  a  plea  of  payment,  denying  the 
payment,  does  not  authorize  proof  that  the  payment  was  accepted 
under  duress.  The  duress,  in  such  cases,  is  matter  in  avoidance, 
which  must  he  specifically  pleaded. 


PROM    CLAIBORNE. 

Appeal   from   the  Circuit  Court.      J.  H.  Randolph, 

Judge. 

Ro*E  for    Smith. 

No   counsel    marked    for   Cottrel. 

Tcrney,  J.,  delivered   the   opinion    of  the   court. 

The  declaration  is  upon  "an  account  for  six  hun- 
dred dollars  for  eight  hundred  bushels  of  corn,  sold 
by  Fountain  Cottrel  to  defendant,  on  the  1st  of  De- 
cember,   1801,   and    the    account    assigned     to     plaintiff. 
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And  on  an  account  for  fifty-five  bushels  of  corn  sold 
by  Marshal  Cottrel  to  the  defendant,  on  the  1st  of 
December,    1861,   and   delivering   the   same." 

It  is  a  rule  of  common  law,  recognized  in  this 
State  in  Mount  Olivet  Cemetery  Co.  v.  ShubaH,  2  Head, 
120,  and  other  cases  there  cited,  that  by  the  purchase 
of  an  open  account  ihe  purchaser  acquires  merely  an 
equitable  interest  in  it,  and  the  promise  of  the  debtor 
to  the  purchaser  is  necessary  to  enable  him  to  main- 
tain  an   action   at   law   in    his   own    name. 

It  is  the  promise  to  pay  that  gives  the  right  of 
action,  and  the  suit  in  his  own  name  by  the  assignee 
most  be  in  affirmance  of  and  based  upon  the  promise, 
and  aa  of  course  the  promise  to  pay  must  be  averred 
in  the  declaration,  otherwise  no  material  or  traversable 
issue   is   tendered   thereby. 

In  this  case  the  declaration  not  only  omits  to  aver 
a  promise,  but  as  to  one  account  fails  to  aver  an 
assignment. 

Mr.  Chitty  defines  pleading  to  be  the  statement  in 
a  logical  and  legal  form  of  the  facts  which  constitute 
the  plaintiff's  cause  of  action,  or  the  defendant's  ground 
of  defense.  It  is  the  formal  mode  of  alleging  that 
that  on  record  would  be  the  support  of  the  action 
or  the  defense  of  ihe  party  in  evidence.  It  is,  as 
observed  by  Mr.  Justice  Butler,  "one  of  the  first  prin- 
ciples of  pleading,  that  there  is  only  occasion  to  state 
facts,  which  must  be  doue  for  the  purpose  of  inform- 
ing the  court,  whose  duty  it  is  to  declare  the  law 
arising  upon  these  facts,  and  of  apprising  the  opposite 
party  of  what  is   meant   to  be   proved,  in  order   to  give 
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him  an  opportunity  to  answer  or  traverse  it.  The 
grand  object  contemplated  by  the  system  is  the  pro- 
duction of  a  certain  and  material  issue  between  the 
parties  upon  some  important  part  of  the  subject  mat- 
ter  of  dispute   between   them." 

This  rule,  which  is  not  abolished  by  the  Code  but 
left  in  full  force,  is  in  nothing  obscured  in  this  dec- 
laration. The  promise,  tbe  indispensable  fact  to  the 
plaintiff's  right  of  action,  is  not  stated.  Without  it, 
tbe   other   facts   are   immaterial. 

The  ordinary  issue  upon  the  plea  of  payment, 
does  not  authorize  proof  tending  to  show  duress. 
Matter  of  defense  which  admits  facts  stated  in  a  dec- 
laration or  plea  but  avoids  them,  must  be  specially 
pleaded.  Here  the  replication  is  a  denial  of  the  pay- 
ment, and  imposes  upon  the  defendant  the  burden  of 
proving  the  payment  without  more,  and  gives  to  him 
notice  of  the  purpose  of  the  plaintiff  to  avoid  the 
payment  by  proof  of  duress. 

The  assignee  of  a  debt  or  chose  in  action  may 
avail  himself,  under  a  proper  state  of  pleading,  of  tbe 
fact  of  duress  operating  upon  the  assignor  jnst  as  the 
assignor  might  have  done  in  a  suit  against  himself. 
The  facts  as  presented  in  the  record  do  not  make  a 
case  of  duress  under  the  rules  several  times  announced 
by  this  court. 

Reverse   the  judgment. 
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R.  K.  Byrd  v.  M.  C.  Wilcox. 

MORTGAGE.  Lien.  Registration.  Notice.  Where  the  title  and  possession 
both  have  passed  to  the  purchaser  of  personal  property,  a  lien  only 
being  retained,  with  power  in  the  assignee  of  the  notes  given  for  the 
purchase  money  to  sell,  upon  their  non-payment  at  maturity,  consti- 
tutes a  mortgage  only,  and  if  not  registered,  will  be  void  as  to  subse- 
quent bona  fide  purchasers  without  notice,  and  a  discovery  of  the 
incumbrance  by  such  purchaser  before  registration  of  his  conveyance 
works  no  injury  to  his  superior  title. 
Case*  cited :    Gambling  v.  food,  Meig's  E.,  281 ;     Woods  v.  Burroughs, 

2  Head,  207;    Brison  v.  Dougherty,  11  Hum.,  51. 
Code  cited :   Section  2073. 


FROM    ROANE. 

Appeal   from   the   Chancery   Court.      O.  P.  Temple, 
Chancellor. 

W.  R.  Washburn   for   complainant. 

John  Baxter  for  defendant. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 

In  1871,  J.  M.  Rice  was  the  owner  of  the  steam- 
boat "  Emory  City,"  which  was  in  process  of  construc- 
tion at  Kingston,  in  Roane  couDty.  On  the  17th  of 
October,  1871,  he  entered  into  a  written  agreement 
with  M.  Wilcox,  for  the  sale  of  the  boat,  at  the  price 
of  $1,780,  for  which  Wilcox  executed  his  two  notes, 
payable  at  three  and  four  months.  These  notes  were 
endorsed  to  E.  P.  Bailey,  cashier  of  the  Exchange 
5— vol.  8. 
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and  Deposit  Bank,  in  payment  of  a  debt  due  by  Rice 
to  the  bank.  In  the  agreement  oi  sale  these  notes 
constituted  a  first  lien  on  tbe  boat  and  machinery, 
Wilcox  undertaking  to  complete  the  work  on  the  boat 
as  soon  as  practicable,  and  assume  all  contracts  for 
materials  and  machinery  already  made  by  Rice;  and 
if  the  notes  were  not  paid  at  maturity,  it  was  agreed 
that  E.  P.  Bailey,  as  trustee,  should  sell  the  boat  and 
machinery,  and  out  of  the  proceeds  pay  the  two  notes 
to  Bailey,  and  any  residue  to  Wilcox.  Under  this 
agreement  Wilcox  took  possession  of  the  boat,  and 
proceeded  to  work  on  it.  But  on  the  29th  of  Feb- 
ruary, 1872,  be  conveyed  the  boat  to  R.  K.  Byrd, 
including  all  the  machinery  and  fixtures,  as  well  as 
materials  already  contracted  for,  whether  at  Kingston 
or  Knoxville,  and  all  contracts  for  the  completion  of 
the  boat,  and  Byrd  assumed  various  liabilities  of  Wil- 
cox, specified.  This  conveyance  was  registered  in  Roane 
county  on  the  15th  of  March,  1872,  and  in  Knox  on 
the  27th  of  March,  1872.  The  agreement  between 
Rice  and  Wilcox  was  never  registered.  Under  pro- 
ceedings which  took  place  under  the  various  bills  and 
cross-bill,  all  of  which  were  consolidated,  the  steamboat 
was  sold  and  purchased  by  Byrd,  for  about  $5,000; 
and  the  questions  in  the  case  have  reference  to  the 
distribution  of  tbe  proceeds  among  the  numerous  claim- 
ants—  many  of  whom  are  mechanics,  who  worked  on 
the  boat,  or  others  who  furnished  machinery  or  mate- 
rials—  all  of  whose  claims  were  reported  upon,  but 
most  of  them  disallowed,  upon  exceptions,  because  the 
parties    had   lost   their    liens,   by   failing  to   bring   them 
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forward  within  the  time  prescribed  by  law.  We  find 
no  error  in  the  action  of  the  chancellor  on  these  ex- 
ceptions, all  of  which  he  allowed  except  two.  In  this 
respect   the   decree   is   confirmed. 

The  main  question  in  this  case  now  is,  as  to  the 
priority  of  the  claims  of  E.  P.  Bailey  as  assignee  of 
Rice  of  the  two  notes  before  referred  to,  and  that 
of  R.  K.  Byrd,  under  his  conveyance  of  February 
29th,  1862.  The  chancellor  held  that  Byrd  had  the 
prior  lien  on  the  funds.  This  holding  is  contested 
by  Bailey. 

The  written  agreement  between  the  parties  witnesses 
that  Rice  has  sold  the  boat  to  Wilcox  and  received 
his  two  notes,  which  are  a  first  Hen  on  the  boat,  and 
if  the  notes  are  not  paid  at  maturity,  Bailey,  as  trus- 
tee, is  authorized  to  sell  it  for  cash  and  pay  the  notes 
to  Rice,  and  pay  any  balance  to  Wilcox.  The  agree- 
ment is  signed  by  both  parties.  The  legal  effect  of 
the  paper  is,  that  the  title  and  the  possession  of  the 
boat  passed  to  Wilcox,  the  purchaser,  but  he  holds 
the  title  subject  to  a  lien  in  favor  of  Rice,  the  seller, 
for  the  payment  of  the  purchase  money.  If  the  title 
had  been  retained  by  Rice  as  security  for  the  pay- 
ment of  the  notes,  although  the  boat  was  delivered  to 
Wilcox,  it  would  have  been  only  a  conditional  sale, 
and  not  falling  under  our  registration  laws,  as  held  in 
Gambling  v.  Read,  Meigs*  R.,  281 ;  Woods  v.  Burroughs, 
2  Head,  207,  and  Brison  v.  Dougherty,  11  Hum.,  51. 
But  here  the  title  and  possession  both  pass  to  Wilcox, 
the  purchaser,  and  upon  his  failure  to  pay  the  price, 
the    trustee   is  to   sell,   to   satisfy   the   lien    retained    by 
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Rice,   the  seller.       This   constitutes   it   a   mortgage,   and 
subjects   it   to   the   registration    laws. 

By  section  2075  of  the  Code,  the  instrument  is 
null  and  void,  as  against  bona  fide  purchasers  from  the 
maker,  without  notice.  The  question  then  arises, 
whether  Byrd  took  his  conveyance  of  the  boat  on  the 
29th  of  February,  1872,  with  notice  of  Rice's  prior 
lien?  Bailey,  the  trustee  and  assignee  of  Rioe,  filed 
his  cross-bill,  in  which  he  charged  notice  on  Byrd. 
To  this  Byrd  answers,  that  "at  the  time  of  the  exe- 
cution of  the  conveyance  by  Wilcox  to  him,  he  had 
no  notice  whatever  of  the  claim  of  Bailey,  but  that 
before  he  had  his  conveyance  registered,  he  had  heard 
something  of  Bailey's  claim,  or  rather  that  Bailey  had 
a  claim,  but  he  was  not  cognizant  of  its  precise  na- 
ture." In  another  answer  to  another  bill  of  Bailey, 
as  administrator  of  Rice,  Byrd  says  that  he  had  no 
notice  of  Bailey's  claim  until  he  saw  the  advertisement 
of  the  boat  for  sale  by  the  trustee,  and  then  he  has- 
tened to  have  his  deed  registered.  The  proof  does 
not  conflict  with  Byrd's  answers.  It  follows,  that 
when  Byrd  took  his  conveyance  from  Wilcox,  he  was 
an  innocent  purchaser,  without  notice.  He  thereby 
secured  the  title  on  account  of  Rice's  failure  to  have 
his  prior  conveyance  registered.  As  against  Rice  or 
Bailey,  his  assignee,  Byrd's  title  was  good  without 
registration.  The  fact,  therefore,  that  he  afterwards 
bad  notice  of  Rice's  prior  claim,  and  after  such  notice 
bad  his  conveyance  registered,  did  not  affect  the  title 
he  had  already  acquired  as  innocent  purchaser  without 
notice,   at   the   time   of    the   purchase.       The  chancellor 
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took  this  view  of  the  case,  and  gave  Byrd  priority 
over  Rice  or  Bailey.  In  this  he  was  oorreat,  and 
we  affirm  his  decree.  It  results,  that  the  decree  is 
in  all  respects  confirmed,  and  the  case  will  be  re- 
manded for  further  proceedings,  but  as  all  the  parties 
have  appealed,  the  costs  of  this  court  will  be  paid 
out  of  the  funds. 


S.  W.  Graham  «.  Robert  Caldwell  et  al. 

Pleading  and  Practice.  .Riuper  Oath.  Mvet  be  taken  how  and  where. 
A  pauper  oath  taken  in  another  State  by  one  of  its  citizens  before  a 
notary  public,  is  insufficient,  and  will  not  sustain  the  prosecution  of 
a  rait  in  this  State. 

Cases  cited :   Davie  v.  Dyer,  5  Sneed,  679 ;  2  Heia.,  641. 

Code  cited :  Section  3192. 

Acts  cited:   Act  of  1821,  ch.  22;    1829,  ch.  88. 


FROM   KNOX. 


Appeal   from   Chancery   Court. 
Record   not   to   be   found. 

Washburn  &  Houk  and  T.  8.  Webb  for  Caldwell. 
No  counsel  marked  for  Graham. 
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Dradebick,  J.,  delivered  the  opinion  of  tbe  court. 

The  complainant  appeals  from  the  decree  of  the 
Chancellor,  presiding  at  tbe  Chancery  Court  for  Knox 
county,  dismissing  his  bill  upon  the  motion  of  de- 
fendants. 

The  complainant  ie  a  citizen  of  Missouri,  and  filed 
his  bill  in  tbe  said  Chancery  Court  upon  taking  the 
pauper's  oath.  The  oath  was  taken  before  a  notary 
public  in  Missouri,  and  the  question  is  presented 
whether   that   entitles   him   to   prosecute   this   suit. 

The  act  of  1821,  ch.  22,  prescribes  that  the  clerks 
of  the  different  courts  of  this  State  shall,  on  applica- 
tion of  any  poor  person,  who  shall  take  tbe  prescribed- 
oath,  issue  any  writs,  etc.,  without  demanding  secu- 
rities. 

The  act  of  1829,  ch.  88,  excepts  from  the  opera- 
tion of  the  act  of  1821,  actions  for  malicious  prose- 
cution, false  imprisonment,  slander  and  libel.  Code, 
section  3192,  except  for  false  imprisonment,  malicious 
prosecution  and  slanderous  words,  allows  any  one  to 
commence  an  action  without  security,  by  taking  the 
pauper's   oath. 

In  Davis  v  Dyer,  6  Sneed,  679,  where  an  appeal 
was  taken  from  the  circuit  court  to  this  court,  and 
the  pauper's  oath  was  taken  before  a  justice  of  the 
peace,  it  was  held  that  the  taking  of  the  oath  must 
be  before  tbe  court;  that  it  is  a  judicial  act,  and 
when  taken  before  a  justice  of  tbe  peace  is  a  mere 
nullity — and  this    ruling   was   approved   in  2  Heis.,  641. 

The   power  to  take   affidavits  to  answers  in  chancery 
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by  justices  of  the  peace,  is  expressly  conferred  by 
statute;  so  also  is  the  power  coextensive  with  the 
justices  conferred  on  a  notary  public.  Bat  the  special 
authority  thus  conferred  by  statute  upon  justices  of 
the  peace  and  notaries  public,  furnished  no  argument 
in  favor  of  their  power  to  exercise  other  powers  not 
expressly   conferred. 

If,  therefore,  a  justice  of  the  peace  or  notary  pub- 
lic in  the  State  has  no  such  powers,  much  less  can 
it  be  permitted  to  be  exercised  by  those,  officers  of 
other   States. 

We  are,  therefore,  of  opinion  that  there  was  no 
error  in  the  action  of  the  chancellor  in  sustaining  the 
motion  to  dismiss.  The  motion  "  to  amend  the  affi- 
davit," made  by  complainant  after  the  chancellor  an-  ■ 
uounced  his  decision  on  the  motion  to  dismiss,  does 
not  disclose  the  amendment  which  it  was  proposed  to 
make.  No  exception  was  taken  to  the  form  of  the 
affidavit,  and  no  amendment  could  have  cured  the  sub- 
stantial  objection   that  the   affidavit   was   a   nullity. 

No  specific  amendment  is  proposed,  from  which  we 
can  see  that  the  motion  ought  to  have  been  allowed, 
or  that   the   chancellor  erred   in    refusing   it. 

The   decree   of   the   chancellor   will   be   affirmed. 


KNOXVILLE: 


Lawson  &  Hays  v;  Watson. 


Lawson  &  Hays  v.  S.  Watson,  Trustee. 

Liability  of  Endorser.  Xot  affected  by  intolteney  of  the  prineipaTi  estate 
and  failure  of  the  creditor  to  file  the  claim  against  mick  estate.  The  liability 
of  an  endorser  of  negotiable  paper,  who  has  received  due  notice  of 
demand  and  non-payment,  is  joint  and  several  with  that  of  the  maker, 
and  the  holder  can  elect  to  sue  one  or  both.  The  fact  that  the  maker 
has  died,  and  that  the  insolvency  of  his  estate  has  been  suggested,  and 
that  the  holder  has  failed  to  file  the  claim  against  the  estate,  does  not 
affect  the  liability  of  the  endorser.  The  endorser  could  in  such  case 
file  the  claim  against  the  estate  for  his  own  protection. 


PROM   BEADLEY. 


Appeal  from  the  Circuit  Court.  John  B.  Hoyl, 
Judge. 

Blizzard  &  Bradford  for  plaintiff. 

S.  P.  and  J.  H.  Gaut   for   defendant. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 

This  is  a  suit  to  recover  the  amount  of  two  bills 
of  exchange  from  the  endorsers,  the  makers  not  being 
aued.       Defendants   put  in   two   pleas: 

1.  Statute   of  limitation    of  three   years;    and 

2.  That  the  maker  of  the  bills  having  died,  his 
estate  was  administered  in  chancery  as  an  insolvent 
estate,  and  because  the  plaintiff,  Watson,  failed,  after 
notice,  to  file  the  claims  against  the  maker's  estate, 
for  pro  rata  distribution,  the  estate  was  discharged, 
and   therefore   that   the   endorsers   were   discharged. 
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These  pleas  were  stricken  out  by  the  court,  and 
that  is  the  error  relied  on   for  reversal. 

1.  Before  the  Code,  an  endorsee  could  only  sue 
an  endorsor  in  assumpsit,  and  in  that  form  of  action, 
three  years  was  the  limitation.  But  since  the  Code, 
the  limitation  does  not  depend  on  the  form  of  the 
action,  but  is  prescribed  according  to  the  different  na- 
tures of  the  suite.  For  an  action  to  recover  money, 
whether  from  the  maker  or  endorser  of  a  note,  bill, 
etc.,  the  limitation  is  six  years.  The  first  plea  was, 
therefore,  correctly  stricken  oat. 

2.  The  liability  of  endorsers,  who  have  had  notice 
of  demand  and  non-payment,  is  joint  and  several  with 
that  of  the  maker  of  a  bill  or  note.  The  holder 
can  elect  to  sue  one  or  both.  In  this  case,  the  holder 
elected  to  sue  the  endorsers  and  not  the  makers.  The 
fact  that  the  maker  died  and  the  insolvency  of  his 
estate  was  suggested,  in  no  way  affected  the  liability 
of  the  endorsers  —  that  was  made  absolute  by  demand 
and  notice.  For  their  protection  the  endorsers  might 
have  filed  the  claim  against  the  estate  of  the  maker, 
but  the  holder  of  the  paper  could  do  so  or  not,  with- 
out affecting  the  liability  of  the  endorsers.  It  was, 
therefore,   no   error   to   strike   out   this  plea. 

Judgment   affirmed. 


KXOXVILLE: 


ii  rVjontj  r.  Loudon  CoontT. 


Br/JL'ST  Cot.XTY   V.  Loudos  County. 


H.MTV  Li  abilitik*.  Hok  enforced  again*  a  fraction  of  Ike  indebted  eovnty, 
taint  tofiirm  part  of  a  nan  rtmnty.  An  act  providing  for  the  organiza- 
tion o/  a  new  county  out  of  fraction*  to  be  taken  from  several  exist- 
ing count!!*,  provided  that  the  fractions  no  taken  to  form  the  new 
county  should  continue  liable  for  their  pro  rata  of  all  debts  contracted 
by  their  resjiective  counties  prior  to  the  reparation,  and  be  entitled 
to  their  pro|H>rtion  of  any  stock  or  credits  belonging  to  such  old 
countiui.  II1I1I,  that  for  the  purj>ose  of  enforcing  the  liabilities  of 
■aid  respective  fractions  for  their  pro  rata  at  debts  created  prior  to  the 
separation,  the  parent  counties  have  the  same  jurisdiction  as  they 
hod  liefore  the  separation.  That  as  regards  this  purpose,  the  old 
counties  are  kept  intact  and  subject  to  the  assessment  and  collection 
of  taxes  as  if  no  new  county  had  been  formed. 


FROM    LOUDON. 


Appeal   from    the   Chancery   Court.      O.  P.  Temple 
Chancellor. 


W.  D.  McGinley  and  R.  N.  Hood  for  complainants. 


Baxter  &  Son,  D.  R.  Nelson  and  F.  C.  Johnson 
for  defendants. 


Turney,  J.,  delivered   the   opinion   of  the   court. 


On  the  2d  June,  1870,  the  Governor  approved  an 
act  of  the  General  Assembly,  passed  27th  May,  es- 
tablishing  the   county   of  Christiana. 

This   act,   after    defining    the     boundaries,    providing 
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for  the  organisation,  etc.,  concludes:  "Bee.  14.  Be  it 
further  enacted,  That  the  fractions  taken  from  the 
eonn  ties  of  Roane,  Monroe  and  Blount,  to  form  the 
county  of  Christiana,  shall  continue  liable  for  their 
pro  rata  of  all  debts  contracted  by  their  respective 
counties  prior  to  the  separation,  and  be  entitled  to 
their  proportion  of  any  stock  or  credits  belonging  to 
such    old   conn  ties." 

On  the  27th  June,  1870,  this  act  was  amended  by 
changing  the  name  of  the  new  county  from  Christiana 
to    Loudon.  I 

Before  the  formation  of  the  new  county,  Blount 
became  indebted  to  the  Knoxville  and  Charleston  R. 
R.  Co.  by  subscription,  in  the  sum  of  $120,000,  be- 
sides  owing  other   large  debts. 

This  bill  is  filed  seeking  to  have  Loudon  county, 
or  its  fraction  taken  from  Blount,  account  for  the 
pro  rata  share  of  the  fraction  in  the  indebtedness  of 
Blount. 

There  is  a  demurrer  to  the  bill:  1st,  Because 
complainant's  remedy,  if  it  bae  any,  is  against  the  citi- 
sene  and  property  of  that  part  of  Loudon  county  for- 
merly constituting  a  part  of  Blount,  and  not  against 
Loudon  county.  2d,  Complainant  shows  no  equity 
upon  the  face  of  the  bill,  upon  which  a  court  of 
chancery  could   base  a  decree. 

The  demurrer  is  well  taken.  The  indebtedness 
charged  is  in  no  sense  the  indebtedness  of  Loudon 
county,  but  is  the  indebtedness  solely  of  Blount  county. 
There  ie  no  allegation  of  the  bill  to  the  effect  that 
Loudon    county   has   collected    and    retains,   or   has   ap- 
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propriated  taxes  levied  upon  and  realized  from  the 
Blount  fraction,  that  should  have  been  applied  to  the 
payment  of  the  debts  charged.  Nor  is  there  any 
charge  against  Loudon  of  doing  that  it  ought  not  to 
have   done,  or   tailing  to   do   that   it  sbonld   have  done. 

The  property  and  citizens  of  the  Blount  fraction 
occupy  now  the  same  relation  to  Blount  they  did  at 
the  moment  of  the  formation  of  the  county,  and  that 
relation  is  defined  in  section  14,  already  quoted,  of 
the  act  of  June,  1870.  The  provision  that  the  frac- 
tions named  in  that  section,  "  shall  continue  liable  for 
their  pro  rata  of  all  debts,"  etc.,  has  reference  to  the 
liability  then  existing  —  that  liability  was  to  pay,  in 
taxes  to  be  assessed  by  the  respective  county  courts 
-of  the  counties  then  containing  such  fractions,  their 
proportion   of  its  county's   indebtedness. 

It  was  intended  that  while  these  parts  of  the  coun- 
ties should  be  detached  from  the  old  counties  to  con- 
stitute a  new  one,  that  nevertheless  such  new  county 
should  not  be  absolved  from  its  existing  obligation 
to  the  parent  counties,  and  that  the  parent  counties 
should,  for  the  purpose  of  enforcing  suoh  obligations, 
exercise  the  same  jurisdiction  it  had  before  the  sepa- 
ration. The  words  "shall  continue  liable,"  have  ref- 
erence to  the  law  as  it  existed  at  the  time  of  the 
passage  of  the  act,  and  that  law  gave  to  the  county 
of  Blount  the  authority  to  levy  and  collect  taxes  for 
county  purposes,  and  the  county  before  its  dismember- 
ment having  become  involved  in  debt,  that  debt  still 
hangs  over  it  as  an  entirety,  including  the  fraction 
taken  off  to   Loudon. 
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In    fact,   for    this    purpose    the  county   is,    by    the 

language  of  the  act,  kept  intact  and  subject  as  formerly 

to  the  assessment  and  collection  of  taxes  as  if  no  new 
county  had  been   formed. 

The  decree  of  the  chancellor,  sustaining  the  de- 
murrer,  is   affirmed.             t 


W.  W.  Walker  v.  Day,  Griswold  &  Co. 

1.  Attachment.    Where  the  proceeding  is  by  publication  and  based  on 

false  grounds,  as  non-residence,  the  decree,  valid  on  its  face,  may  be 
attacked  by  original  bill  for  fraud,  but  not  collaterally. 

2.  Bn  Judioata.    Where  there  has  been  a  sale  of  land  under  a  decree 

valid  on  its  face,  a  judgment  in  ejectment  against  the  owner,  on  the 
ground  that  the  decree  could  not  be  collaterally  attacked,  ia  no  bar  to 
an  original  bill  to  set  aside  the  decree  and  sale  under  it  for  fraud. 

3.  Mumifariotjbnesb.     Where  different  tracts  of  land  were  sold  under 

the  decree  to  different  purchasers,  it  is  not  multifarious  to  join  all  in 
the  same  bill. 


FBOH    KNOX. 


Appeal   from   the  Chancery   Court.       A.   Caldwell, 
Special   Chancellor. 

Washburn  for  Walker. 

Baxter  &  Son  and  T.  8.  Webb  for   Griswold. 

Turkey,  J.,  delivered  the  opinion  of  the  court. 


KNOXVILLE: 


Wilkcr  t.  Day,  GrinroM  A  Co. 


The  object  of  the  bill  is  to  set  aside  sales  of  real 
estate  under  a  decree  of  tbe  chancery  court,  the  bill 
assuming  that  under  tbe  facts  relied  on  the  sales  were 
absolutely  void.  The  grounds  for  impeaching  the  de- 
cree, and  upon  which  tbe  relief  prayed  for  is  predi- 
cated, are,  that  the  bill  of.Day,  Griswold  &  Co.  was 
filed  August  6,  1864,  alleging  an  indebtedness  from 
Walker,  and  charging  that  he  "  had  fled  from  the 
State,  or  so  absconded  as  to  prevent  service  of  the 
ordinary  process,"  and  asking  for  an  attachment  upon 
his  property,  &c. ;  that  publication,  insisted  to  be  in- 
formal and  not  in  compliance  with  law,  was  made, 
&c. ;  that  complainant  Walker  had  left  Knoxville,  the 
place  of  his  residence,  in  August,  1863,  when  the 
Federal  forces  were  about  to  occupy  East  Tennessee, 
and  was,  from  that  time  till  tbe  close  of  the  war, 
within  the  military  lines .  of  the  Confederate  authori- 
ties, he  being  an  adherent  to  the  Confederate  govern- 
ment, and  did  not  see  nor  hear  of  the  publication, 
and,  indeed,  could  not  lawfully  see  or  obey  it;  that 
he  visited  Tennessee  in  June,  1866,  and  then  for  the 
first  time  heard  of  the  attachment;  that  the  bill  of 
Day,  Grtswold  &  Co.  was  sworn  to  by  O.  P.  Tem- 
ple, their  agent  and  solicitor;  that  complainant  waa 
not  a  non-resident  nor  absconding  debtor  within  tbe 
meaning  of  the  attachment  laws,  and  could  not  law- 
fully be  proceeded  against  by  the  attachment  of  his 
property ;  that  the  recitals  in  the  decree  and  judg- 
ment pro  confesso  are  false;  that  they  were  drawn  by 
said  solicitor  and  agent,  who  lived  in  Knoxville  and 
knew   that   complainant   had    retired   South,   was   an   ad- 
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faerent  of  the  Confederate  government  and  not  ■  within 
the  Feneral  lines,  and  said  facts  were  also  known  to 
defendants  Bearden,  Turner  and  Nelson ;  that  these 
false  recitals  were  a  fraud  in  law,  whether  any  fraud 
in   fact   were   intended   or   not. 

The  attachment  was  levied  upon  several  lots  of 
land,  which  were  sold  under  decree  and  purchased  by 
several    persons,   who   are    made   defendants. 

Complainant  instituted  an  action  of  ejectment  for 
the  lot  purchased  by  M.  D.  Bearden.  The  case  went 
to  the  supreme  court,  and  it  was  there  held  that  the 
complainant  could  not,  in  that  collateral  proceeding, 
show  that  the  publication  was  void,  either  by  showing 
what  it  contained  or  by  showing  that  complainant  was 
at   the   time   within    the   rebel   lines. 

The  bill  is  demurred  to,  and  it  is  insisted  that 
the  proceedings  in  the  original  chancery  cause  were 
regular;  that  good  titles  were  communicated  to  the 
purchasers;  that  complainant  here  cannot  aver  against 
the  truth,  nor  by  evidence  establish  the  falsity,  of  any 
recital  of  fact  contained  in  the  decree;  that  the  merits 
of  this  case  have  been  finally  adjudicated  in  the  ac- 
tion of  ejectment,  and  that  the  bill  is  multifarious  in 
joining   defendants    between   whom    there   is    no   privity. 

In  the  view  we  take  of  the  case,  it  is  unneces- 
sary to  decide  whether  the  publications  were  sufficient 
in  substance.  The  demurrer  for  multifariousness  is 
not  well  taken.  The  sales  of  the  several  lots  were 
the  result  of  a  single  proceeding.  The  parties,  by 
their  purchases,  made  themselves  parties  to  that  pro- 
ceeding,   and    derived    whatever    rights    or     titles    they 


KNOXVILLE: 


Walker  r.  Day,  Griswold  A  Co. 


may  have  therefrom.  It  was  the  title  and  property 
of  Walker  attempted  to  be  reached,  and  the  claims  of 
right  of  the  purchasers  came  from  that  common  soorce 
through  the  judicial  sale.  The  decree  attacked  by 
this  bill,  and  through  which  the  defendants  are  com- 
pelled to  claim,  ie  the  single  fountain,  and  if  it  fail, 
the  claims  flowing  from  it  must  also  fail.  The  argu- 
ment that  the  merits  of  the  case  have  been  adjudi- 
cated, is  to  be  determined  by  the  opinion  in  that 
case.  Judge  Deaderick,  delivering  the  opinion  of  the 
court,  said:  "The  repeated  adjudications  that  the  re- 
citals in  the  decree  are  sufficient  evidence  of  publica- 
tion must  be  conclusive  unless  the  record  itself  shows 
the  contrary.  It  is  the  presumption  the  law  raises 
that  the  proceedings  are  regular  unless  the  contrary 
affirmatively  appear.  There  is  no  part  of  the  record 
which  shows  that  the  publication  was  not  regularly 
made;  none  that  it  was  made  at  any  time  but  the 
presumption  arising  from  the  recitals  in  the  decree, 
and  this  presumption  is  sufficient  till  overthrown  by 
proof  in  the  record.  The  proceedings  in  the  chancery 
court  are  collaterally  attacked  as  void.  To  deter- 
mine this  question  you  look  to  the  record  above. 
Its  allegations  are,  that  defendant  is  a  non-resident, 
has  absconded,  but  it  does  not  appear  that  he  was 
outside  the  Federal  and  within  the  Confederate  lines; 
and  even  if  it  were  apparent  from  the  record  that 
publication  was  made  before  October,  1864,  and  during 
the  Federal  occupation  of  Knoxville,  the  record  itself 
does  not  show  that  Walker  was  not  also  within  the 
Federal   lines.       It   only   shows    he   was  a   non-resident 
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of  Tennessee  or  absconded.  In  this  collateral  attack 
upon  the  chancery  proceedings  we  are  necessarily  re- 
stricted to  the  impeached  record  to  determine  the 
question  whether  the  court  had  jurisdiction  of  the  per- 
son of  the  defendant  Walker  in  that  case.  Upon  their 
face  they  are  sufficient  to  give  the  court  jurisdiction, 
and  we  are  not  at  liberty,  upon  well  settled  rules  of 
law,  to  go  ,  outside  the  record  to  ascertain  whether 
publication  was  made  in  or  before  October,  1864,  or 
in  June,  1865,  nor  to  hear  proof  to  show  whether 
Walker   was   in   Georgia   or    Kentucky." 

The  rules  laid  down  in  this  extract  from  the  opin- 
ion in  the  ejectment  suit  are  carefully  and  distinctly 
confined  to  collateral  attacks.  We  adhere  to  them  as 
sound   and   long   established. 

There  was  an  action  of  ejectment,  in  which  the 
plaintiff  had  deraigned  his  title  and  rested  his  case. 
To  defeat  him,  a  record  from  another  court,  of  com- 
petent jurisdiction  to  divest  and  invest  title,  is  pro- 
duced, regular  and  in  form  upon  its  face;  and  now, 
to  destroy  its  force  as  a  muniment  of  title,  it  is  pro- 
posed to  show  that  it  is  the  creature  of  fraud,  acci- 
dent or  mistake,  and  when  this  shall  have  been  done, 
to  leave  no  evidence  of  the  manner  in  which  it  was 
done,  nor  in  fact  that  it  was  done  at  all,  for  there 
would  be  nothing  but  the  simple  and  ordinary  judg- 
ment in  ejectment  with  no  recital  of  the  facts  upon 
which  it  is  founded ;  besides,  there  can  be  nothing 
in  the  pleadings  in  the  action  to  notify  parties  that 
they  are  called  upon  to  defend  the  regularity  and  fair- 
ness of  the  chancery  proceeding.  If  the  decree  had 
6— vol.  8. 
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do  foundation  in  troth,  but  was  predicated  of  a  pro- 
ceeding false  in  all  its  parts  and  in  every  particular, 
bat  upon  its  face  substantial,  the  rule  is  the  same, 
and  before  a  party  can  avail  himself  of  Buch  objec- 
tions existing  in  extraneous  (acts,  he  must  invoke  the 
powers  of  a  court  of  chancery  to  declare  it  void. 
This  must  be  done  by  direct  proceeding  to  vacate,  by 
showing  the  existence  of  things  directly  contrary  to 
the  recitals  of  the  decree  sought  to  be  impeached,  and 
in  a  suit  for  the  especial  purpose.  For  instance,  if 
in  the  case  before  us  the  decree  had  recited  that  the 
defendant  had  been  regularly  summoned,  that  judg- 
ment pro  con/esao  had  been  regularly  taken,  etc.,  when, 
in  truth,  neither  was  so,  the  defendant  knew  nothing 
of  the  suit,  but  it  was  instituted  and  prosecuted  to  a 
Goal  decree  by  the  fraud  and  falsehood  of  complain- 
ant, the  record  showing  perfect  regularity,  no  one  will 
insist  that  in  such  case  the  party  aggrieved  would  be 
without  remedy  in  equity,  while  generally  he  would 
be  at  law,  and  if  such  decree  were  attempted  to  be 
used  against  him  at  law  he  would  be  without  remedy 
until  he  had  been  relieved  in  equity.  So,  then,  if 
the  decree  here  impeached  was  obtained  by  fraud,  or 
without  the  concurring  steps  necessary  to  give  the 
chancery  court  jurisdiction,  and  such  omissions  are  kept 
from  view  by  false  recitals,  the  judgment  in  ejectment 
is  not  upon  the  merits,  and  the  complainant  may,  by 
bill  in  chancery,  relieve  himself  from  the  consequences 
of  the   fraud,   mistake   or  accident. 

It   is   too   long   settled   to   be  now  questioned    that  a 
decree   may   be    set   aside    for    fraud,   upon   an    original 
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bill  for  the  purpose.  Mr.  Adams,  in  his  work  on 
Equity,  top  p.  776,  marginal  p.  420,  says:  "A  bill 
to  set  aside  a  decree  for  fraud  must  state  the  decree 
and  the  proceedings  which  led  to  it,  with  the  circum- 
stances of  fraud  on  which  it  is  impeached.  The 
prayer  must  necessarily  he  varied  according  to  the 
nature  of  the  fraud  used  and  the  extent  of  its  opera- 
tion in  obtaining  an  improper  decree."  This  rule  has 
been  strictly  observed  in  the  bill  before  us.  The 
same  rule  will  obtain  as  to  a  decree  rendered  in  mis- 
take  or  by  accident  without  fault  or  negligence  on 
the   part   of  the   party   aggrieved   thereby. 

The  remaining  question  is,  was  Walker  in  court 
by  the  publication?  It  appears  that  he  had  left  the 
State  for  about  one  year  before  the  filing  of  the  bill, 
and  was,  from  that  time  to  the  close  of  the  war, 
within  the  Confederate  lines,  while  Knoxville,  where 
the  suit  was  instituted  and  publication  made,  was  within 
the  Federal  lines.  To  have  returned,  if  he  had  been 
at  liberty  to  do  so,  would  have  been  to  have  gone 
into  voluntary  imprisonment,  and  thereby  to  have  as 
completely  deprived  himself  of  the  means  of  defense 
as  to  have  remained  within  the  Confederate  lines. 
Communication  was  prohibited,  if  not  by  legislative, 
by  the  more  effective  power,  force  of  arms.  Publi- 
cation is  a  substitute  for  summons,  and  is  presumed, 
under  ordinary  circumstances,  to  come  to  the  notice 
of  him  to  whom  it  is  directed.  In  war  such  as  then 
raged  in  these  States,  no  such  presumption  can  arise 
for  and  against  parties  divided  by  two  hostile  armies, 
with   every  inlet  and  outlet  picketed  and  guarded  every 
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moment  of  day  and  night  by  details  from  every  arm 
of  the  service  on  both  sides.  It  was  next  to  impos- 
sible for  persons  to  pass  through;  the  attempt  to  do 
so  was  taking  one's  life  into  his  own  hands,  and  run- 
ning the  gauntlet  with  all  the  chances  against  him. 
To  have  presumed  that  the  notice  was  seen  or  known 
of,  and  therefore  requiring  the  party  to  be  affected  by 
it,  was  to  presume  and  require  impossibilities. 

Taking  the  allegations  of  the  bill  to  be  true,  the 
complainant  was  never  before  the  court,  and  therefore 
not  bound  by  the  decree  sought  to  be  impeached. 

Affirmed. 


A.  C.  Putnam  v.  W.  H.  Bentley. 

1.  Justice  of  the  Peace.  Equity  ju™d«tfum  of.  The  extent  of  the  equity 

jurisdiction  conferred  on  justices  of  the  peace  by  section  4134  of  the 
Code,  in  cases  in  which  the  subject-matter  does  not  exceed  fifty  dol- 
lars, is  to  empower  the  justice  to  render  such  a  judgment  as  the  merits 
of  the  case  may  demand,  upon  equitable  principles  and  without  being 
fettered  by  the  rigid  rules  of  the  common  law.  It  does  not  empower 
the  justice  of  the  peace  to  remove  impediments  out  of  the  way  of  ob- 
taining satisfaction  o£  an  execution  issued  on  his  judgment,  or  to  sub- 
ject equitable  assets  to  the  satisfaction  of  the  judgment,  upon  an  exe- 
cution being  returned  nuOa  bona.  The  judgment  having  been  ren- 
dered, and  execution  issued  and  returned  nulla  bona,  the  remedy  at 
law  is  exhausted. 
Case  cited :  Williams  «.  Wilhite,  3  Head,  345. 

2.  Chancers  Court,     Jurisdiction  of  to  aid  creditor  whom  judgment  it  las 

than  fifty  dollars.     While  sections  4280-81  of  the  Code,  construed  to- 
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gether,  restrict  the  original  jurisdiction  of  oar  chancer;  courts  to 
debt*  and  demands  of  lift;  dollars  and  upwards,  sec  4282  vesta  them 
with  the  exclusive  auxiliary  jurisdiction  to  aid  a  judgment  creditor 
to  subject  the  property  of  his  debtor,  which  cannot  be  reached  b;  ex- 
ecution, to  the  satisfaction  of  his  judgment,  without  reference  to  the 
amount  of  the  judgment.  The  ground  of  the  jurisdiction  is,  that  the 
plaintiff  has  no  remedy  at  law — cannot  reach  his  debtor's  property 
b;  execution  at  law — and  the  statute  aids  him  upon  that  ground 

Code  cited :  Sees.  4124,  4280-81-82-83. 

% 
FROM  KNOX. 

Appeal  from  the  Chancery  Court.  O.  P.  Temple, 
Chancellor. 

C.   H,    Floubney   for   Putnam. 

No   counsel    marked   for   Bentley. 

Deaderick,  J.,  delivered  the  opinion  of  the  court. 

Putnam  recovered  a  judgment  before  a  justice  of 
the  peace  for  Knox  county  against  Bentley  for  $40.60 
and  $1.65  costs  of  suit.  Execution  was  issued  thereon 
and   the   officer   returned   it  nulla   bona. 

Thereupon  Putnam  filed  his  bill  in  the  chancery 
court  at  Knoxville,  alleging  the  recovery  of  the  judg- 
ment, the  issuance  of  the  execution  and  the  return  of 
it  by  the  officer  as  above  stated,  and  further  alleging 
that  defendant  was  the  equitable  owner  of,  or  had  an 
equitable  interest  in,  a  certain  town  lot  in  Knoxville 
described  in  the  bill,  and  prayed  for  the  aid  of  the 
court   to   reach    it   for   the   satisfaction   of  his  judgment. 

The  defendant  moved  to  dismiss  the  bill,  because 
it   appeared   upon   its   face   that   the  chancery  court   had 
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do  jurisdiction  of  the  case,  the  bill  showing  that  the 
amount  of  the  judgment  for  debt  and  costs  was  lees 
than   fifty   dollars. 

The  chancellor  dismissed  the  bill,  and  the  com- 
plainant   has   appealed   to   this   court. 

The  Code,  sec.  4280,  defining  the  jurisdiction  of 
the  chancery  courts,  provided  that  "they  have  exclusive 
original  jurisdiction  of  all  cases  of  an  equitable  nature 
where  the  iebt  or  demand  exceeds  fifty  dollars,  unless 
otherwise  provided  by  this  Code."  The  next  section 
is,  that  they  have  no  jurisdiction  of  any  debt  or  de- 
mand of  less  value  than  fifty  dollars;  and  sec.  4283 
is,  that  they  have  exclusive  jurisdiction  to  aid  a  cred- 
itor, by  judgment  or  decree,  to  subject  the  property 
of  the  defendant,  which  cannot  be  reached  by  execu- 
tion, to  the  satisfaction  of  the  judgment  or  decree, 
under   the   provisions   of  this   Code. 

The  defendant  insists  that  under  sec.  4124  of  the 
Code  the  relief,  which  he  claims  the  chancery  court 
is  precluded  from  granting  by  sees.  2480-81,  may  be 
had.  That  section  provides  that  "any  justice  of  the 
peace,  and  any  court  of  this  State,  before  whom  any 
cause  may  be  pending  by  appeal  or  otherwise,  where 
the  subject-matter  does  not  exceed  fifty  dollars,  shall 
hear  and  determine  such  cause  upon  principles  of 
equity,  and  render  such  judgment  or  decree  as  the 
merits  of  the  case  may  require,  as  fully  and  in  the 
same   manner   as   courts   of  chancery." 

This  statute  was  construed  in  3  Head,  345,  where 
it  was  held  that  it  would  be  inequitable  to  allow  the 
plaintiff   to   recover,   although    on    common    law   princi- 
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pies  he  might  have  been  entitled  to  a  recovery,  the 
court  adding  that  "a  court  of  equity  would  not  tole- 
rate such  a  demand."  This  construction  is  sustained 
by  the  phraseology  of  the  section.  It  empowers  the 
justice  or  court  to  render  such  a  judgment  as  the 
merits  of  the  case  demand,  upon  equitable  principles, 
and  without  being  fettered  by  the  rigid  rules  of  the 
common  law.  This  is  what  is  meant  or  intended  by 
the  language  empowering  a  "justice  to  render  such 
judgment  as  the  merits  of  ths  case  may  require,  and 
in  the  same  manner  as  courts  of  chancery."  The 
power  extends  to  the  rendering  of  the  judgment,  and 
is  to  be  exercised  with  reference  to  the  equitable 
rights  of  the  parties.  When,  however,  it  is  exercised, 
and  the  judgment  rendered,  it  may  turn  out  that  there 
is  some  impediment  in  the  way  of  the  satisfaction  of 
the  execution  issued  on  the  judgment.  The  debtor's 
property  may  be  of  such  a  character,  or  bo  held,  as 
that  an  execution  at  law  cannot  reach  it.  In  such 
a  case  "the  exclusive  jurisdiction  to  aid  a  creditor  by 
judgment  or  decree  to  subject  the  property''  to  sale, 
conferred    by   Code,   sec.   4282,    may    well   be   invoked. 

The  statute  lodges  this  auxiliary  jurisdiction  exclu- 
sively in  the  chancery  court.  And  while  Bees.  4280 
and  4281,  construed  together,  restrict  the  original  juris- 
diction of  our  chancery  courts  to  debts  and  demands 
of  fifty  dollars  and  upwards,  the  next  section,  4282, 
vests  said  courts  with  the  exclusive  jurisdiction  to  aid 
a  creditor  by  judgment  to  subject  his  property,  which 
cannot  be  reached  by  execution,  to  the  satisfaction  of 
his  judgment,  without   reference  to   the   amount   of  said 
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judgment.  The  ground  of  the  jurisdiction  is,  that  the 
plaintiff  has  no  remedy  at  law  —  cannot  reach  his 
debtor's  property  by  execution  at  law;  and  this  stat- 
ute   aids    him    upon   that   ground   alone. 

In  this  case  the  justice  rendered  a  judgment  upon 
a  legal  demand,  an  execution  at  law  followed  the 
judgment,  and  it  was  ascertained  that  the  defendant 
had  no  property  liable  to  execution.  The  judgment 
having  been  rendered,  and  execution  issued  and  re- 
turned   nulla   hona,   the   remedy   at   law   is   exhausted. 

The  justice  has  no  jurisdiction  to  retry  the  case, 
and  issue  an  order  or  decree  to  sell  defendant's  equi- 
table interest  in  the  lots.  This  jurisdiction  is  not 
conferred  on  him  by  the  statute  in  question.  When 
lie  tries  the  case  on  equitable  principles,  he  renders 
his  judgment  for  or  against  the  plaintiff  according  to 
circumstances,   and    issues    his   execution. 

We  are  therefore  of  opinion  that  the  chancery 
court  has  jurisdiction  to  grant  the  relief  prayed  for  in 
this  case,  and  reverse  the  decree,  with  costs,  and  re- 
mand  the   cause   for   answer   and    further   proceedings. 
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Hirsch  v.  The  State. 

1.  Criminal  Law.     Wttaew  may  antaxr.     When.    Hirsch  was  summoned 

before  the  grand  jury  to  give  evidence  for  unlawful  gaming.  He 
wax  asked  if  he  knew  of  any  persons  playing  at  cards  for  a  wager  Id 
the  county  within  six  montha.  He  did  not  object  to  the  form  of  the 
question,  but  refused  to  answer,  because  he  said  he  could  not  answer 
without  criminating  himself.  The  court  hold — that  as  he  could  not 
be  indicted  or  prosecuted  for  any  matter  he  might,  in  answer  to  the 
question,  disclose  criminating  himself,  he  was  bound  to  answer  the 
question. 
Code  cited.  Sees.  3823,  6087-88-89. 

2.  Same.     Question  reserved.     Whether  the  judgment  of  the  court,  ordering 

the  witness  to  jail  for  refusing  to  answer  the  question,  could  be  ap- 
pealed from. 


FROM    GREENE. 


Appeal  from  the  Circuit  Court.  E.  E.  Gillen- 
waters,   Judge. 

Myebsall,   Pettibose   and    Robinson    for   Hirsch. 

Attorney-General  Heiskell  for  the  State. 

Sneed,  J.,  delivered    the   opinion  of  the   court. 

The  defendant  appeared  before  the  grand  jury  of 
Greene  county  under  subpoena,  at  the  October  term, 
1874,  of  the  circuit  court  of  said  county,  to  testify  as 
to  violations  of  the  laws  to  suppress  unlawful  gaming. 
He  was  regularly  summoned  by  the  grand  jury  under 
the  inquisitorial  powers  conferred  by  statute  upon  that 
body,   to    inquire    generally   as    to   said    offense,   and   to 
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make  presentment  thereof  upon  the  testimony  of  wit- 
nesses summoned  and  examined  before  them.  The 
defendant  was  asked  the  question  if  he  knew  of  any 
persons  playing  at  cards  for  a  wager  within  the  last 
six  months  in  said  county.  The  question  was  not  in 
proper  form,  but  was  not  objected  to  on  this  account. 
Code,  sec.  5088.  The  defendant,  however,  refused  to 
answer  upon  the  ground  that  if  he  make  any  dis- 
closures upon  the  subject,  he  would  be  obliged  in 
criminating  others,  also  to  criminate  himself.  He  was 
then  brought  before  the  court,  and  the  statute  was 
read  to  him  which  exempts  witnesses  from  prosecution 
for  offenses  as  to  which  they  have  given  testimony 
before  the  grand  jury.  The  defendant  still  refused  to 
answer,  and  thereupon  the  court  pronounced  judgment 
of  imprisonment  upon  him  for  thirty  days  in  the 
county  jail. 

The  inquisitorial  power  as  to  violations  of  the  laws 
to  suppress  gaming  was  first  conferred  upon  the  grand 
jury  in  this  State  by  the  act  of  1825,  ch.  5,  sec.  2, 
which  required  the  grand  jury  to  send  for  witnesses 
whenever  they  or  any  of  them  suspect  a  violation  of 
the  laws  against  gaming.  Code,  sec.  5087.  The  vice 
was  of  such  general  prevalence,  and  so  often  baffled 
detection  because  of  the  fact  that  gamblers  aud  persons 
haunting  gaming  houses,  could  alone,  as  a  general 
thing,  give  information  thereof,  the  Legislature  in  its 
anxiety  to  extirpate  the  vice,  passed  the  act  of  1829, 
ch.  31,  sec.  2,  and  1841,  ch.  5,  sec.  2,  which  forbade 
the  indictment  or  prosecution  of  any  witness  for  any 
offense   as    to   which    he   has    testified    before    the   grand 
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jury.  Code,  sec.  5089.  This  enactment  was  intended 
expressly  to  obviate  the  constitutional  inhibition  against 
compelling  a  witness  to  criminate  himself.  The  lan- 
guage of  our  State  constitution  is,  that  he  shall  not 
be  compelled  to  give  evidence  against  himself.  Art. 
9.  That  of  the  Federal  constitution  is,  that  he  shall 
not  be  compelled  in  any  criminal  case  to  be  a  witness 
against  himself.  Con.  U.  S.,  art.  5,  Am.  The  sense 
of  these  provisions  as  we  understand  them  is  embodied 
in  the  language  of  the  common  law  writers  upon  the 
subject  as  thus  reiterated  in  1  Phil.  Ev.,  206:  "the 
law  is  that  a  witness  shall  not  be  compelled  to  an- 
swer any  question  which  subjects  him  to  a  penalty  or 
punishment,  or  criminal  charge."  The  provision  of  the 
constitution  in  this  respect  is  but  an  affirmance,  says 
Mr.  Story,  of  a  common  law  privilege.  But  it  is  of 
inestimable  value.  "It  is  well  known,"  he  continues, 
"that  in  some  countries,  not  only  are  criminals  com- 
pelled to  give  evidence  against  themselves,  but  are 
subjected  to  the  rack  or  torture  in  order  to  procure  a 
confession  of  guilt."  2  Story  Con.,  sec.  1788.  Now, 
the  statute  in  question  cannot  be  property  denominated 
a  statutory  pardon,  because  the  Legislature  has  not 
the  power  to  pardon  public  offenses.  But  they  have 
complete  power  as  to  the  creation  and  punishment  of 
public  offenses,  and  may  create  new  ones  or  abrogate 
old  ones  at  pleasure,  if  there  be  no  constitutional  in- 
hibition to  the  contrary.  Having  thus  the  supreme 
control  of  the  police  powers  of  the  State,  it  was  cer- 
tainly competent  for  the  Legislature  to  pass  such  laws 
as    might    be   necessary    to    enforce    them    with    energy 
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and  vigor.  The  exemption  of  the  witness  from  pros- 
ecution for  any  offense  whereof  he  gives  evidence  be- 
fore the  grand  jury  was,  as  to  him,  an  abrogation  of 
the  offense.  He  could  neither  be  accused  by  another 
nor  could  he  accuse  himself,  and  therefore  he  could 
Dot  criminate  himself  by  such  testimony.  The  answer 
to  the  question  did  not  subject  him  to  "any  penalty 
or  punishment  or  criminal  charge,"  because  he  ooold 
not  be  lawfully  arraigned  or  accused  of  the  matter 
whereof  he  testifies.  It  results  that  the  judgment 
must  be  affirmed,  with  the  modification  that  the  de- 
fendant be  imprisoned  for  thirty  days,  or  until,  if 
again  called  by  the  grand  jury,  he  agrees  to  answer 
the  question  when  propounded  in  legal  form.  Code, 
sec.  3823.  It  is  insisted  by  the  Attorney  General 
that  the  contempt  being  committed  in  presence  of  the 
court,  the  defendant  had  no  right  of  appeal  from  the 
judgment.  How  this  may  be  we  do  not  undertake 
now  to  decide,  as  the  main  question  is  decisive  of  the 

With  the  modification  indicated,  let  the  judgment 
be  affirmed. 

Nicholson,  C.  J.,  and  Tubney,  J.,  dissented  as 
follows: 

We  dissent  from  the  opinion  of  the  court  in  this 
case   for   the   following   reasons: 

We  concur  in  the  opinion  that  the  right  to  refuse 
to  give  testimony  that  will  or  may  criminate  a  witness 
is  protected  by  the  constitution,  and  that  it  is  of  in- 
estimable   value. 
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We  conceded  that  the  Legislature,  in  the  exercise 
of  ite  police  power,  can  enact  measures  for  the  vigor- 
ous enforcement  of  the  laws  for  the  suppression  of  the 
vice  of  gaming,  and  that  they  had  the  right  to 
exempt  from  prosecution  those  witnesses  who  might 
testify    as   to    offenses    committed    by   themselves. 

We  agree  that  when  a  witness  has  so  testified  the 
law  abrogates  the  offense  as  to  him  so  far  that  he 
cannot  afterwards  be  prosecuted.  But  we  do  not 
concur  in  the  conclusion  drawn  from  these  premises, 
that  the  Legislature  intended,  or  that  they  could,  if 
they  had  so  intended,  to  deprive  the  witness  of  his 
constitutional  right  to  refuse  to  give  evidence  as  to 
his  own  criminality.  We  hold  that  the  law  does  not 
abrogate  the  offense  until  the  witness  has  testified,  but 
that  after  the  witness  has  testified,  the  law  then  vir- 
tually operates  to  abrogate  it  and  shield  him  from 
prosecution.  The  act  of  testifying  constitutes  the  ab- 
rogation of  the  offense  under  the  law.  This  only 
occurs  after  the  witness  has  voluntarily  waived  his 
constitutional  right  to  refuse  to  testify.  If  he  does 
not  voluntarily  waive  his  right,  he  cannot  be  de- 
prived of  it  by  a  compulsory  law. 

Considering,  therefore,  the  several  positions  laid 
down  in  the  opinion  of  the  majority  of  the  court,  we 
respectfully  dissent  from  their  conclusions,  and  concur 
with  the  diction  of  Judge  McHenry  in  State  v.  Hat- 
field,  3  Head,  232,  in  which  he  says:  "the  witness 
cannot  be  compelled  to  testify  against  himself,  but  as 
an  inducement  to  a  full  and  unrestrained  disclosure  in 
regard     to     others,    without     hurt    to     himself,    it    was 
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deemed     politic,    in     the    event     of    his    doing    so,    to 
exempt   him    from   prosecution." 

On  application  to  re-open  Sseed,  J.,  said : 
We  have  considered  the  argument  presented  in  sup- 
port of  an  application  to  have  this  case  re-opened  and 
re-argued.  We  adhere  to  the  doctrine  of  the  opinion 
heretofore  delivered,  that  no  person  criminates  himself 
in  the  sense  of  the  constitution,  unless  he  accuses  him- 
self of  some  public  offense  for  which  he  must  suffer  a 
penalty.  There  being  no  such  accusation  possible  in 
this  case,  there  is  no  crimination. 
Dismiss   the    petition. 


Thos.  J.  Masox  r.  Mayor  &  Aldermen  of  Loudon. 

Corporations.  Municipal.  Charters  of.  JurUdktwn  of  Qi/nvxty  Oowt  to 
miiejid  elitirkr  'if  inrorparatrd  town.  The  only  jurisdiction  which  the 
chancery  court  1i:u>  to  alter  or  amend  the  charier  of  i  a  corporation  of 
a  town  or  village,  if  conferred  liy  the  act  of  January  30, 1871,  eh.  54, 
sec.  7.  This  act  authorizes  mich  alteration  or  amendment  only  on  ap- 
plication  !>y  the  authorities  of  such  incorporated  town. 


FROM    LOUDON. 


Appeal    from    the   Chancery  Court.       O.  P.  Teuft.e, 
Chancellor. 

W.    P.    Washburn    for    complainant. 


SEPTEMBER  TERM,  1874. 
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Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 

Complainant  owns  a  farm  of  about  three  hundred 
acres  in  Loudon  county,  of  which  eight  or  ten  acrea 
are  embraced  within  the  corporate  lines  of  the  town 
of  Loudon.  Complainant's  residence,  with  his  oat- 
houses  and  lots,  are  on  this  eight  or  ten  acres.  He 
is  unwilling  longer  to  reside  within  the  corporate  lim- 
its for  various  reasons:  first,  because  the  corporate  au- 
thorities require  him  to  pay  taxes  on  his  eight  or  ten 
acres  as  town  property;  second,  because  the  corporate 
authorities  fail  to  keep  the  roads  through  his  premises 
in  repair,  and  fail  also  to  prevent  drunken  men  from 
lying  about  on  the  road  and  making  boisterous  noises; 
and  third,  as  defendants  say,  because  complainant  was 
defeated  as  a  candidate  for  Mayor  of  London  in  a 
late   election. 

Upon  the  allegations  made  him,  complainant  applied 
to  the  chancery  court  for  an  injunction  against  the 
collection  of  the  taxes  assessed  by  the  corporation  for 
the  year  1871,  and  for  such  an  alteration  of  the  cor- 
porate limits  of  Loudon  as  would  exclude  his  eight 
or  ten  acres  from  the  corporation.  The  chancellor 
refused  to  enjoin  the  collection  of  the  taxes,  but  de- 
creed that  the  charter  of  Loudon  be  so  altered  or 
amended  as  to  exclude  complainant's  premises  from 
the    corporation. 

The  only  jurisdiction  which  the  chancery  court  has 
to  alter  or  amend  the  charter  of  incorporation  of  a 
town    or  village,  is    conferred    by  the    act  of  January 
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30,  1871,  ch.  54,  sec.  7.  Tbia  eeotioa  authorizes 
Bach  alteration  or  amendment  only  on  application  by 
the  authorities  of  such  incorporated  (own.  The  ap- 
plication in  this  case  is  not  by  the  corporate  authori- 
ties of  Loudon;  on  the  contrary,  they  are  resisting 
the   application. 

The  decree  is  affirmed  as  to  the  injunction  and  re- 
versed as  to  the  alteration  of  the  corporate  lines,  and 
the   bill   dismissed.       Complainant   will    pay   all   costs. 


The  State  v.  Joseph  Ayers. 

Cbiminai,  Law.  Venue,  tn  the  awe  of  an  aeeetory  before  the  fad,  who,  in  one 
county,  employs  assassins  to  commit  a  murder  in  another  county.  The  crime 
of  an  accessory  before  the  fact,  though  inchoate  in  the  act  of  counsel- 

tually  done.  It  is  the  doing  of  the  deed,  and  not  the  hiring  or  com- 
manding merely,  that  makes  the  crime  complete,  and  it  is  for  the 
deed — the  result  of  the  counseling  or  procuring — and  not  for  the  coun- 
seling or  procuring  itself,  that  the  accessory  is  indicted.  Therefore 
the  loaa  in  quo  of  the  offense  of  an  accessory  before  the  fact  to  the 
crime  of  murder,  is  in  the  county  in  which  the  murder  is  d«ne.  The 
crime  is  only  complete  when  the  murder  is  done,  and  the  jurisdiction 
for  Ihe  trial  of  the  criminal  is  where  the  murder  is  done. 

Cases  cited :  Armstrong  v.  The  State,  1  Col.,  338. 

Code  cited :  Sees.  4591,  4975. 

Act  of  1847,  ch.  73,  see.  1. 

Constitution  cited:  Art.  1,  sec.  9. 


FROM    KNOX. 


Appeal    from    the   Criminal   Court.       M.   L.    Hall, 
Judge. 


SEPTEMBER  TERM,  1874. 


Caldwell   and    Washington    for   the   State. 

Washburn  &  Houck,  Ray,  Dowell  and  Baxter 
&   Son   for   defendant. 

Sneed,    J.,    delivered    the    opinion    of   the    court. 

The  prisoner  was  arraigned  for  trial  before  the 
Criminal  Court  of  Knox  county  upon  an  indictment 
as  accessory  before  the  fact  to  the  crime  of  murder 
in  the  first  degree.  The  indictment  charges  that  John 
Webb  and  David  Duncan,  on  the  5th  day  of  March, 
1874,  in  the  county  (of  Knox)  aforesaid,  did  unlaw- 
fully, feloniously,  wilfully,  maliciously,  deliberately,  pre- 
meditatedly,  and  of  their  malice  aforethought,  kill  and 
murder  one  Richard  F.  Reynolds  in  the  peace  of  the 
State,  then  and  there  being  by  shooting  him,  the  said 
Richard  F.  Reynolds,  with  a  pistol,  of  which  shoot- 
ing as  aforesaid  the  said  Richard  F.  Reynolds  did 
shortly  thereafter,  in  the  county  aforesaid,  die.  And 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  fur- 
ther present  that  Joseph  Ayers  and  Columbus  Ayers, 
before  the  said  felony  and  murder  was  committed  af 
aforesaid,  on  to-wit,  the  day  and  year  aforesaid,  in 
the  county  of  Anderson,  State  of  Tennessee,  did  un- 
lawfully, maliciously,  and  feloniously  move,  incite,  coun- 
sel, hire,  command,  and  procure  the  said  John  Webb 
and  David  Duncan,  the  said  felony  and  murder  in 
manner  and  form  aforesaid  to  do  and  commit,  against 
the   peace   and   dignity   of  the   State. 

The  indictment  was  demurred  to  upon  the  ground 
that  it  affirmatively  appears  upon  the  face  of  the  in- 
7— vol.  8. 
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dictment  that  the  Criminal  Court  of  Knox  county  had 
do  jurisdiction  of  the  prisoners'  alleged  offense.  The 
court  sustained  the  demurrer  and  quashed  the  indict- 
ment, from  which  judgment  Attorney-General  Williams, 
on  behalf  of  the  State,  has  appealed  in-  error.  J  The 
sole  question  presented  is,  whether  the  prisoner,  who 
in  one  county  of  this  State,  counseled,  hired,  procured 
or  commanded  a  murder  to  be  committed  in  another 
county  of  this  State,  is  indictable  in  the  county  where 
the  murder  was  actually  consummated,  or  in  the  county 
in  which  such  counseling,  hireing,  commanding  or  pro- 
curing was  done,  as  accessory  before  the  fact  to  such 
murder.  The  indictment  was  framed  under  the  pro- 
visions of  the  Code,  sec.  4975,  in  the  words  follow- 
ing: "When  an  offense  is  committed  partly  iu  one 
county  and  partly  in  another,  or  the  acts  or  effects 
thereof  constituting  or  requisite  to  the  consummation' 
of  the  offense  occur  in  two  or  more  counties,  the  ju- 
risdiction is  in  either  county."  It  is  insisted  on  be- 
half of  the  prisoner  that  the  statute  is  repugnant  to 
that  provision  of  the  Constitution  which  guarantees  to 
the  accused  "a  speedy  public  trial  by  an  impartial 
jury  of  the  county  in  which  the  crime  shall  have 
been  committed."  Constitution,  Art.  1,  sec.  9.  And 
this  depends  upon  the  inquiry,  where  was  the  crime 
of  accessory  before  the  fact  committed  iu  this  case? 
The  criminal  jurisprudence  of  this  State,  though  often 
the  subject  of  reproach  for  the  facile  impunity  of  great 
offenders  upon  mere  technical  points,  cannot  certainly 
be  impugned  for  any  disregard  of  the  rights  of  ac- 
cused   persons    under    the   fundamental   law.       There   is 
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no  instance  in  our  books  where  the  organic  law  has 
been  strained  or  distorted  to  bring  bad  men  to  a  juBt 
judgment  or  give  impunity  to  their  crimes.  If  the 
offense  of  which  the  prisoner  is  charged  was  complete 
and  consummate  in  the  county  of  Anderson,  then  the 
county   of  Anderson   alone   has  jurisdiction   thereof. 

In  the  case  of  Armstrong  v.  The  State,  1  Col., 
•338,  this  court  held  that  the  statute  allowing  offenses 
committed  on  the  boundary  of  two  or  more  counties, 
or  within  a  quarter  of  a  mile  thereof,  to  be  indicted 
in  either  county,  was  unconstitutional  and  void  as  an 
infringement  of  the  provision  now  under  consideration. 
But  that  was  a  case  of  violent  assault  and  battery, 
where  the  offense  was  consummate,  either  in  Franklin 
or  Coffee  county,  but  within  the  prescribed  distance 
of  the  latter  where  the  prosecution  was  instituted. 
The  crime  of  accessory  before  the  fact  is  a  peculiar 
one.  The  absence  of  the  accessory  at  the  time  and 
place  of  the  principal  offense  is  an  essential  element 
t>f  the  crime.  Thus  Sir  Matthew  Hale  defines  the 
accessory  before  the  fact  to  be  "one  who,  being  ab- 
sent at  the  time  of  the  crime  committed,  doth  yet 
procure,  counsel,  or  command  another  to  commit  a 
crime.  Herein  absence  is  necessary  to  make  him  an  j 
accessory."  The  crime  of  the  accessory  before  the  / 
fact  is  not  in  merely  counseling,  hiring,  or  command- 
ing the  crime  to  be  committed,  for  if  the  crime  be 
not  at  last  committed,  there  is  no  such  offense;  but 
the  connivance  and  the  result  aimed  at  must  concur, 
and  the  latter  must  be  the  effect  of  the  former  in 
order   to  complete   the  crime.       Thus,  says  Sir  William 
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Blackstone,  in  discussing  the  doctrine  of 
after  the  fact,  "if  one  wounds  another  mortally,  and 
after  the  wound  given,  but  before  death  ensues,  a  per- 
son assists  or  receives  the  delinquent,  this  does  not 
make  him  accessory  to  the  homicide;  for  until  death 
ensues  there  is  no  felony."  2  Cool.,  B.  C,  320. 
And  the  reason  applies  with  like  force  to  the  offense 
of  an  accessory  before  the  fact.  The  offense  is  com- 
pounded of  the  connivance  of  the  accessory  and  the 
actual  killing  by  the  principal  felon,  and  the  crime 
of  the  accessory,  though  inchoate  in  the  act  of  coun- 
seling, hiring,  or  commanding,  is  not  consummate  until 
the  deed  is  actually  done.  The  law,  in  such  case, 
holds  the  accessory  before  the  fact  to  be  guilty  of 
the  murder  itself,  not  as  principal,  it  is  true,  but  as 
accessory  before  the  fact,  for  it  is  the  doing  of  the 
deed,  and  not  the  counseling,  hiring,  or  commanding 
that  makes  his  crime  complete;  and  it  is  for  the  mur- 
der that  he  is  indicted,  and  not  for  the  counseling 
and  procuring.  We  hold,  therefore,  that  the  locwi  in 
quo  of  the  offense  of  an  accessory  before  the  fact  to 
the  crime  of  murder,  is  the  county  in  which  the  mur- 
der is  done,  and  that  the  jurisdiction  is  there.  The 
act  of  1847,  ch.  73,  sec.  1,  brought  into  the  Code 
sec.  4591,  prescribes  that  an  accessory  before  the  fact 
may  be  prosecuted  and  convicted  for  a  substantive 
felony,  whether  the  principal  felou  has  or  has  not 
been  previously  convicted,  the  offense  being  cognizable 
in  any  court  having  jurisdiction  of  the  crime  of  the 
principal  felon.  This  law  has  been  in  force  in  this 
State   for   many   years,   and    must    be   taken   as   a   legis- 
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lative  solution  of  the  problem  under  consideration. 
Under  it  the  prisoner  would  have  absolute  impunity 
Tor  the  alleged  crime  unless  arraigned  and  tried  in 
the  words  of  the  statute  "in  the  court  having  juris- 
diction of  the  crime  of  the  principal  felon."  The 
crime  of  the  accessory  before  the  fact  being  only  com- 
plete when  the  murder  is  done,  the  jurisdiction  for 
his  trial  is  where  the  murder  is  done.  This  is  "the 
county  in  which  the  crime  was  committed,"  in  the 
sense   of  the   Constitution. 

Reverse    the    judgment    and     remand    the    case    for 
trial. 


Bank  of   IjOuisville  v.   Ftrst    National   Bank   op 
Knoxville. 

1,  Hanks  and  Banking.     BiUs  and  note*.     Principal  and  agent.    Where  a 

bank  receives  ft  bill  of  exchange!  for  collection,  payable  at  a  distant 
place,  its  liability  is  discharged  by  transmitting  the  same,  in  due 
time,  to  a  suitable  and  reputable  bank  or  other  agent,  at  the  place  of 
payment,  aud  in  such  cane  the  principal's  assent  to  the  employment 
of  a  nub-agent  is  implied. 
Cases  cited:  Allen  v.  Merchant's  Bank,  22  Wend.,  215;  1  Cush.,  186;  6 
Conn.,  521;  12  Conn.,  303;  25  111.,  243;  8  Maryland,  530. 

2.  Same.    Same.    Negligtwe.     Action  on  the  case.     If  a  debt  be  lost  by  neg- 

ligence of  an  agent  to  whom  a  bill  of  exchange  is  sent  for  collection, 
the  principal  or  home  bank  (having  complied  with  its  duty  and  not 
being  liable  to  the  holder)  cannot,  by  voluntarily  discharging  the 
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claim  of  the  payee,  maintain  an  action  on  the  case  for  negligence 
against  the  sub-agent.  Such  right  accrues  only  to  the  holder  or  payee 
of  the  bill  under  the  circumstances. 


FROM    KNOX. 


Appeal  from  the  Circuit  Court.  E.  T.  Hall, 
Judge. 

Cocke,   Henderson   &  Tillman  for  plaintiff. 

Webb  &  Taylor  for  defendant. 

Baxter   &   Son   for   Brown. 

Deaderick,  J.,  delivered    the   opinion   of  the    court. 

This  is  an  action  on  the  case  brought  in  the  Cir- 
cuit Court  of  Knox  county  by  (he  Bank  of  Louis- 
ville against  the  First  National  Bank  of  Knox  vi  lie 
aod  Charles  H.  Brown,  to  recover  damages  for  the 
failure  of  said  national  bank  aud  Brown,  a  notary 
public,  to  protest  a  bill  of  exchange  sent  by  plaintiff 
to  defendant,  said  national  bank,  whereby  a  loss  re- 
sulted to  plaintiff.  The  verdict  and  judgment  were 
in  favor  of  Brown  and  against  the  national  bank,  and 
both   banks   have   appealed    in   error   to   this   court. 

The  record  shows  that  in  August,  1870,  the  Leather 
Manufacturers'  Bank  of  New  York  sent  to  the  plaintiff 
for  collection  a  bill  of  exchange  for  $927,  dated  June 
1,  1870,  payable  three  months  after  date,  drawn  by 
E.  Simmerly  in  favor  of  Howes,  Hyatt  &  Co.,  and 
accepted    by    W.    B.    C.    &    R.    A.    Smith,    payable    at 
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the  said  First  National  Bank  in  Kuoxville.  The  bill 
was  transmitted  by  the  Louisville  Bank  to  the  First 
National  Bank,  and  received  by  it,  on  the  2d  of  Sep 
tember,  1870,  and  returned,  unpaid,  by  aaid  national 
bank   on   the   next   day    without   having   been    protested. 

The  cashier  of  the  First  National  Bank  testifies 
that  he  delivered  the  bill  in  question  to  defendant 
Brown,  who  was  a  notary  public  in  good  repute  at 
the  time,  and  in  the  absence  of  the  president  tempo- 
rarily employed  as  clerk  in  said  bank,  with  two  oth- 
ers, stating  to  him  one  was  to  be  answered  and  two 
to  be  protested.  By  inadvertence  the  hill  in  contro- 
versy, which  it  was  intended  should  be  protested,  waft 
returned    to    plaintiffs   by    mail. 

Upon  tlntte  facts',  the  plaintiff  being  advised  that  it 
was  responsible  for  the  negligence  of  the  First  National 
Bank  and  the  notary  public,  and  liable  to  the  bank 
in  New  York  for  the  amount  of  the  bill,  upon  de- 
mand made  by  said  bank,  paid  the  amount  of  the 
bill,  and  brought  this  suit  to  recover  from  defendants 
below. 

The  theory  of  the  plaintiff  is  that  the  acceptors 
were  insolvent,  and  by  reason  of  the  failure  to  pro- 
test and  give  notice  to  drawer,  a  Iobs  has  resulted 
which  it,  as  agent  of  the  owner  of  the  bill,  was  lia- 
ble to  make  good,  and  did  pay,  and  thereby  became 
owner  of  the  bill,  with  the  right  to  sue  and  recover 
of  defendants  for  their  negligence,  which  occasioned 
the    loss. 

While  for  the  defense  it  is  insisted  that  plaintiff 
was    Dot    liable    to   the    New   York    Bank    for   the   de- 
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fault  or  breach  of  duty  by  the  First  National  Bank 
or  the  defendant  Brown,  and  that  they,  if  liable  to 
anyone,  are  liable  for  a  tort  to  the  owner  of  tbe  bill, 
anil  that  by  a  voluntary  payment  by  plaintiff  to  the 
New  York  Bank,  ne  cause  of  action  arises  to  plain- 
tiff, nor  can  the  cause  of  action  originating  in  a  tort 
be   assigned. 

Plaintiff  cites  and  relies  upon  the  New  York  case 
of  Allen  v.  Merchant*  Bank,  22  Wend.,  215,  in  which 
it  was  held  by  the  Court  for  the  Correction  of  Er- 
rors that  "a  bank  receiving  for  collection  a  bill  of 
exchange  drawn  here  upon  a  person  residing  in  an- 
other State,  is  liable  for  any  neglect  of  duty  occur- 
ring in  collection,  whether  arising  from  the  default  of 
its  officers  here,  itB  correspondents  abroad,  or  of  agents 
employed   by   such    correspondents." 

This  liability,  it  is  held,  may  be  varied,  however, 
either  by  express  contract  or  by  implication  arising 
from  general  usage  in  respect  to  such  paper.  It  was 
accordingly  held  in  that  case  by  a  mnjority  of  the 
court,  where  a  bill  of  exchange  was  drawn  in  New 
York  on  a  resident  of  Philadelphia,  and  was  deposited 
in  a  New  York  bank  for  collection,  and  was  trans- 
mitted by  that  bank  to  a  Philadelphia  bank,  the 
notary  of  which  was  guilty  of  a  neglect  whereby  loss 
accrued,  that  the  New  York  bank  was  liable  to  the 
holder  of  tbe  bill.  This  liability  is  imposed  upon 
the  ground  of  an  implied  undertaking  by  the  bank 
receiving  the  bill  for  collection  to  take  all  necessary 
measures  to  charge  the  parties  to  the  bill,  and  this 
holding   has   ever   since   been   adhered    to   by    the  courts 
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of  New  York,  and    has   also  been    adopted    in    the  State 
of  Ohio. 

On  the  other  hand,  the  cases  are  numerous  where 
the  contrary  doctrine  has  been  held  by  the  Supreme 
Courts  of  Massachusetts,  Connecticut,  Louisiana,  Illinois, 
Wisconsin,  .Mississippi,  Maryland,  Pennsylvania,  and 
other  States.  In  these  States,  in  reported  cases,  in 
some  of  which  the  doctrine  established  in  New  York 
by  the  case  in  22  Wendell,  is  reviewed  and  disap- 
proved, it  is  held  that  the  more  reasonable  antl  just 
construction  of  the  nature  of  the  undertaking  of  the 
bank  in  which  '  the  bill  is  deposited  for  collection 
is,  that  where  the  bill  is  payable  at  another  and  dis- 
tant place,  the  hank  bo  receiving  the  bill  discharges 
itself  of  liability  by  transmitting  the  same  in  due  time 
to  a  suitable  and  reputable  bank  or  other  agent  at 
the  place  of  payment,  and  in  such  a  cane  it  is  mani- 
fest that  a  sub-agent  must  be  employed,  and  the  as- 
sent of  the  principal  is  implied,  as  it  cannot  be  said 
that  the  receiving  bank  was  expected  or  bound  to 
send  one  of  its*  own  officers  to  the  distant  point  of 
payment  for  the  purpose  of  personalty  attending  to 
the  collection  for  the  very  inadequate  compensation 
usually  paid  to  bulks  for  such  service.  And  this, 
we  think,  is  the  more  equitable  rule,  anil  all  that  is 
required  is,  that  the  bank  receiving  sucii  bill  in  the 
first  place,  should  act  in  good  faith  in  the  selection 
ol  a  proper  agent  to  protect  the  inten'btx  of  the  holder 
of  the  bill.  1  Cush.,  186;  6  Conn.,  521;  12  Conn., 
8(Klj  25  III.,  24.'!;  8  Maryland,  530;  Pars.  Mer.  L., 
145,   and    note    2. 
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These  and  other  cases,  including  the  New  York 
and  Ohio  cases,  contra,  are  reviewed  in  Mr.  Morse's 
Treaties  on  Banks  and  Banking,  pp.  347  to  356,  in 
which  he  concludes  that  the  weight  of  authority  is 
overwhelmingly  in  favor  of  the  proposition  that  where 
a  bank  receives  a  hill  for  collection,  payable  at  a  dis- 
tant point,  it  is  so  received  with  the  knowledge  and 
implied  assent  of  the  depositor  that  it  is  to  be  sent 
to  the  point  of  payment,  and  when  this  is  done  in 
good  faith  to  a  bank  in  good  standing,  and  according 
to  general  usage,  the  transmitting  bank  is  not  liable 
for  the  default  of  the  bank  or  agents  to  which  the 
bill   is   sent. 

If  the  bill  were  sent  to  n  bank  or  other  agent 
known  to  the  transmitting  bank  to  be  unworthy  of 
confidence,  that  would  be  an  act  of  negligence  and 
carelessness  of  the  interests  of  the  holder,  for  which 
it  would  be  held  liable.  In  this  case  the  bill  on  its 
face  showed  that  it  was  payable  at  the  First  National 
Bank  at  Knoxville,  and  the  holder  knew  when  it  was 
transmitted  to  the  Louisville  Bank  that  it  must  of 
necessity  be  sent  to  the  bunk  at  which  it  was  paya- 
ble,   and    authority    to    su    send    it    must    be    implied. 

The  circuit  judge  instructed  the  jury  in  accordance 
with  the  doctrine  laid  down  in  the  New  York  case 
of  Allen  v.  The  Merchant*  Bank,  22  Wend.,  215,  that 
a  bank  receiving  a  bill  for  collection  and  transmitting 
it  to  the  point  of  payment  is  liable  to  the  owner, 
and  that  the  bank  at  the  point  of  payment  receiving 
such  bill  is  liable  to  the  bank  transmitting  to  it,  and 
that   upon    this    principle    the    action    was    maintainable 
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against  the  First  National  Bank  by  the  Louisville 
Bank,  and  not  maintainable  by  the  Louisville  Bank 
against  Brown,  who  was  liable,  if  at  all,  to  the  First 
National  Bank  of  Knoxville,  for  negligence  in  the  dis- 
charge of  a  duty  intrusted  to  him  by  said  last  named 
bank. 

From  the  principles  announced  in  this  opinion,  it 
follows  that  the  instructions  given  were  erroneous. 
The  First  National  at  Knoxville  and  Brown  were  the 
agents  of  the  Leather  Manufacturers'  Bank,  the  holder, 
and  liable  only  to  them   for  their  delimit,  and  negligence. 

This  is  an  action  on  the  case  for  negligence,  not 
a  suit  upon  t lie  hill  of  exchange,  and  in  such  case 
the  liability  arisen  from  some  breach  of  duty  or  neg- 
ligence toward  the  payee  or  holder  of  the  bill,  and 
he  only  can  maintain  the  action,  and  a  voluntary  pay- 
ment by  one  under  no  legal  liability  to  pay  can  give 
him  no  right  to  maintain  an  action  against  the  neg- 
ligent or  defaulting  ngent.  Story  on  B.  Ex.,  sec. 
450;   5   Cramh    Ct.    Ch.    R.,    505. 

The  defendant,  First  National  Bank,  asked  the 
court  to  instruct  the  jury,  that  if  they  found  from 
the  evidence  that  ihe  plaintiff  was  not  the  owner  of 
the  bill  of  exchange,  but  only  an  agent  for  collection 
of  the  same,  and  transmission,  the  plaintiff  could  not 
recover.  And  further,  that  where  the  bill  is  trans- 
mitted successively  to  several  banks,  and  into  the 
hands  of  a  notary,  each  party  is  liable  to  the  owner 
for  its  owu  negligence  or  want  of  diligence,  and  is 
not  liable  to  any  agent  in  the  chain  of  transmission 
except   by   special    contract. 
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Without  noticing  other  instructions  requested,  and 
which,  with  the  foregoing,  were  refused,  it  is  suffi- 
cient to  say  that  the  instructions  asked,  and  above 
cited  are  in  substance  such  as  in  the  foregoing  opin- 
ion   we   have   indicated    would   have   been    proper. 

The  result  is  that  the  judgment  in  favor  of  Brown 
i-  affirmed,  and  against  the  First  National  Bank  at 
Knoxville  is  reversed,  and  the  cause  as  to  it  will  be 
remanded    for   a   new   trial. 


James  ii.  Deaderick  et  al  p.  R.  T.   Wilson  et  at, 

,  1'rivatr  CiiHroKATioysv  AiiirNdiiiml  of  charter.  A  charter  being  a 
contract,  where  (lie  original  charter  provided  that  do  amendment 
should  1h'  made  except  on  the  unanimous  petition  of  the  president 
and  directors,  and  any  amendment  so  recommended  to  be  unanimous- 
ly accepted  by  the  president  and  directors,  an  amendment  accepted 
and  adopted  iiy  the  president  and  directors  unanimously  will  be  valid 
a*  a -ul.s(antial  compliance  with  the  condition,  although  not  recom- 
mended by  the  unanimous  petition  of  the  president  and  directors,  that 

'.  SiXK.  Nr  ic.  Where  an  unauthorized  amendment  was  adopted  by  the 
directory  of  a  oor| "oration,  on  the  I'ailh  of  whieh  a  consolidation  was 

mado,  under  k'sri-iliitive  "auction,  with  another  corporation,  by  which 
a  now  corporation  was  created,  with  all  the  powers  assumed  by  the 
lirsi,   -lock  holders  eon-entitif"   to  the  consolidation  are  estopped  to 

.  Svmf.  .Si'i-.  />.-v,-M-s.  .l-.'vi'iVi.  ■•/.  Director*  are  not  technical  par- 
ti.-. !>ut  only  tr.i-tois.  in  a  general  scn-e.  a*  an-  ai-ents  and  bailees  en- 
tr;:-t.d  with  ilu  care  and  luauamiitent  of  property.       They  may  pnr- 


SEPTEMBER  TEEM,  1874. 


Deaderick  u.  Wilson. 


chase  Block  from  stockholders  without  being  subject  to  the  stringent 
rule  governing  dealings  between  trustee  and  cestui  que  trust. 
Cases  cited  :  Overend  r,  Gibb,  3  Eng.  Rep.,  7-17 ;  Liquidators  v.  Cole- 
man, 6  Eng.  R.,  2(1-33;  Delaware  Railroad  Tax,  18  Wall.,  229-30; 
Commissioners  v,  Reynolds,  Amer.  L.  Reg.,  376 ;  Spering's  Appeal, 
71  Pa.  Amer.  Rep.,  vol.  10,  p.  6811 ;  Post  r.  Russell,  36  Ind.,  60 ;  Smith 
v.  Hard,  12  Ind.,  371 ;  Union  Bank  v.  Slate,  9  Yer.,  4U0 ;  Brightwell 
t>.  M-llory,  10  Yer.,  197 ;  Koeler  r.  Black  River  Falls  Co.,  2  Bl, 
716-17-18. 
4.  Same.  Same.  Stockholdere.-  Stockholders  have  the  right  to  Inspect  the 
books  of  the  corporation  at  all  reasonable  times.  (Ang.  &  Ames  on 
Corp.,  607.) 

6.  Same.    Same.   Railroads.    Under  the  ordinary  powers  granted  to  a  rail- 

road having  its  termini  in  this  State,  the  directory  has  no'  power  to 
purchase  other  railroads  without  the  sanction  of  the  stockholders. 
(5  Amer.  R.,  420,  739.) 
Cases  cited :  Phosphate  of  Lime  Co.  v.  Green,  Eng.  B.,  vol.  1,  pp.  1 11, 
116,116;  Dartmouth  College  i>.  Woodward,  4  Wb.,  518,  715 ;  R.  R. 
Co.  o.  R.  R.  Co.,  5  Amer.  L.  R.,  739-40;  Gabriskie  i.  R.  R.  Co.,  6 
Amer.  L.  R.,  426 ;  Nichol  v.  Mayor,  7  Hum.,  261. 
t).  Chancery  Practice.  MvUifuriotuneB*.  Code,  sec.  4325,  allows  one  or 
severil  parties  having  a  joint  or  common  interest  to  join  several  un- 
connected matters  against  the  same  party  or  parties  in  one  bill,  but 
does  not  allow  others  who  have  no  joint  or  common  interest  to  join 
in  the  suit. 

7.  Same.    Same.     Under  Code,  sec.  4326,  the  discretion  ought  to  be  exer- 

cised in  favor  of  retaining  the  Bill  with  amendments  allowed;  but 
where,  after  the  elimination  of  the  multifarious  matter,  only  a 
mere  skeleton  remains,  it  in  proper  to  dismiss  the  bill  without  preju- 

8.  Burrs.     Sow  brought.     Heading  and  pi-uetiee.     As  a  general  rule,  for  in- 

juries to  the  corporate  property,  the  suit  must  be  in  the  name  of  the 
corporation.  But  if  the  directors  refuse  to  prosecute,  or  ihey  are  to 
be  made  defendants,  the  stockholders  injured  may  sue,  in  equity,  in 
their  own  name,  making  the  corporation  one  of  the  defendants.  (7 
Amer.  R.,  282.) 


FROM    HAM-liT.EN. 


Appeal   from    the   Chancery   Court.       H.   C.   Smith, 
Chancellor. 
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.1.  T.  Shields  for  complainants. 

Barton   and    Baxter   &   Son   for   defendants. 

Fkeeman,    J.,   delivered   the   opinion   of  the   court. 

This  bill  is  filed  by  James  G.  Deaderick,  N.  M. 
Taylor,  John  H.  Miller  (administrator  of  the  estate  of 
Ann  C.  Taylor),  John  W.-  Harle,  Wilson  Wyatt,  Isaac 
P.  Tipton — a  portion  ot  whom  are  stockholders,  and  a 
part  had  sold  their  stock  before  filiug  the  bill — in  be- 
half of  themselves  and  all  other  persons  who  are  tbe 
share  and  stockholders  in  the  corporation  under  the 
style  and  name  of  the  East  Tennessee,  Virginia  and 
Georgia  Railroad  Company,  excepting  such  of  the  share- 
holders as  are  made  defendants;  and  is  against  tbe 
said  railroad  company;  R.  T.  Wilson,  who  is  sued 
both  as  president  and  director  and  in  his  own  wrong; 
C.  M.  McGhee,  as  vice  president  and  director  and  in 
his  own  wrong;  Joseph  Jaques,  who  is  sued  as  vice 
president,  superintendant,  director  and  individually;  R. 
H.  Richards,  a  director  and  in  person;  R.  C.  Jack- 
son and  W.  C.  Kyle;  the  said  Wilson,  Jaques,  Mc- 
Ghee, Richards  and  Jackson  being  sued  both  as  present 
and  former  officers  and  directors  of  said  corporation. 
In  addition  to  these,  by  amendment,  Rufus  T.  McAd- 
den  and  Hiram  Libby,  non-residents,  were  made  par- 
ties— the  first  as  representing  the  Western  North  Car- 
olina R-.iilroad,  and  the  second  as  the  party  from 
whom  certain  bonds  of  said  last  mentioned  road  have 
been    purchased. 

We  may  remark  at  the  commencement  of  this  opin- 
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ion,  that  it  is  difficult  to  state  the  general  scope  of 
the  bill,  from  the  incongruity  of  the  matters  alleged 
and  the  wide  range  of  statement,  contained  in  it,  com- 
bined with  the  diverse  characters  in  which  defendants 
are   sought   to   be   charged. 

The  bill'  was  dismissed  on  demurrer  by  the  chan- 
cellor, said  demurrer  reaching  in  its  specifications  all 
the  matters  alleged  in  the  bill.  We  will  dispose 
of  the  questions  raised  in  the  order  presented  by  the 
prayer  of  the  bill  mainly,  and  not  in  the  order  as 
presented  by  the  demurrer,  or  it  may  be,  group  the 
questions  so  as  to  include  several  propositions  under 
one   general    view. 

The  first  question  we  discuss  is  raised  by  the  first 
and  part  of  the  fifth,  the  sixth  and  seventh  prayers 
of  the  bill,  together  with  the  subordinate  prayers  in 
aid   of  the    relief  thus   sought.       They   are   as   follows: 

1.  That  the  defendants  be  required  to  produce  and 
file  the  genuine  original  contract  in  writing  made  with 
the  Southern  Railway  Security  Company,  or  with  Tbos. 
A.  Scott,  for  the  sale  of  the  said  ten  thousand  shares 
of  stock,  and  that  the  same  be  decreed  to  be  null, 
void,   and   of   no   validity. 

The  clause  of  the  filth  prayer  is:  "But  if  your 
Honor  shall  bold  they  are  not  entitled  to  the  relief 
for  which  they  above  pray,  that  is,  lo  have  the  sale 
of  ten  thousand  shares  of  stock  set  aside,  then  they 
pray  that  Wilson,  Jaques,  McGhee  and  Jackson,  with 
such  other  directors  and  officers  as  were  confederated 
with  them  in  the  purchase  and  sale  of  taiil  stock,  be 
held    lo   account   to   the    stockholders    from    whom    they 
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purchased  the  name,  for  all  profits  made  and  realized 
by  said  purchase  and  sale;  but  if  said  sale  and  trans- 
fer is  set  aside,  they  pray  for  an  account  of  such 
profits  and  advances  in  value  as  may  have  accrued, 
and  that  the  parties  be  required  to  show  from  whom 
they  purchased  stock,  when  each  purchase  was  made, 
the    price    paid,   and    through    what   agency    purchased." 

The  facts  on  which  this  latter  branch  of  relief  is 
prayed,  may  be  substantially  stated  as  follows:  It  is 
alleged  that  Wilson,  Jaques,  McGhee  and  Jackson,  with 
other  officers  and  directors  of  the  corporation,  receiving 
salaries  as  such,  conceived  and  formed  the  design  and 
scheme  of  speculating  in  the  stock  owned  by  com- 
plainants, and  others  on  whose  behalf  they  sue,  to  the 
damage  of  the  owners  of  the  stock,  and  profit  of  said 
respondents;  that  they  availed  themselves  of  their  su- 
perior knowledge,  influence  and  power,  and  other  ad- 
vantages incident  to  their  positions  as  such  officers  and 
directors,  and  as  trustees  for  the  stockholders,  to  carry 
said  scheme  into  execution,  and  procured  the  smaller 
stockholders  to  transfer  to  them  their  shares  of  stock 
at  prices  far  below  their  par  value,  and  far  below  the 
prices  that  their  superior  information  enabled  them  to 
foresee   said   shares   would    command. 

Stripped  of  all  verbiage,  this  charge  is,  simply, 
that  officers  and  directors  of  a  railroad  corporation 
have  purchased  stock  of  parties  owning  small  amounts 
of  stock  at  below  the  par  value  of  the  stock,  and 
below  the  value  which  they  foresaw  it  would  com- 
mand— that  is,  in  the  future — and  that  they  so  pur- 
chased  because  of  their   superior  knowledge  of  the  real 
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value  of  the  stock,  or  their  superior  foresight  as  to 
its  future  value,  which  knowledge  was  obtained  by 
means   of  their   official    positions. 

The  legal  proposition  that  underlies  it,  on  which 
relief  is  sought,  and  the  charge  made,  is,  that  the 
officers  and  directors  of  a  corporation  of  this  kind  are 
trustees  for  the  stockholders,  or  individual  owners  of 
the  stock,  and,  as  such,  cannot  be  allowed  to  make 
a  profit  out  of  their  trust, — the  rule  applicable  to  all 
trustees  in  courts  of  equity.  On  the  correctness  and 
accuracy  of  this  proposition  all  this  branch  of  the  case 
made  by  the  bill  turns,  assuming  for  the  present,  but 
not  deciding,  that  complainants  have  presented  them- 
selves properly  before  the  court  to  obtain  this  relief. 
To   this   question    we   now   address    ourselves. 

Numerous  cases,  both  in  England  and  this  country, 
have  settled  that  the  position  of  a  director  is  in  some 
sense  one  of  a  fiduciary  character;  in  most  of  them, 
directors  are  stated  to  be  trustees  for  the  stockholders. 
That  this  is  true  in  some  particulars,  is  beyond  all 
question.  See  cases  of  Overend,  Gumey  &  Co.  v.  Gibh, 
3  vol.  Eng.  R.,  7-17;  Liquidators  v.  Coleman,  6  vol. 
Eng.  R.,  26-33;  1  Redf.  on  Railw.,  576;  and  nu- 
merous authorities  cited  in  printed  brief  of  Shields' 
counsel,  pp.  29,  30,  31;  also  cases  collected  in  Board 
of  Commissioners  of  Tippecanoe,  County  v.  Reynolds,  June 
number  Aroer.  L.  Reg.,  p.  376,  decided  by  Supreme 
Court  of  Indiana.  To  call  directors  of  a  corporation 
trustees  for  the  stockholders,  however,  without  limiting 
the  use  of  this  term  by  the  facte  of  the  cases  in 
which  the  question  has  been  presented  for  adjudication, 
8— vol.  8. 
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is  calculated  to  mislead,  and  induce  a  very  wrong  con- 
clusion as  to  the  liabilities  of  officers,  or  rather  agents, 
of  corporations. 

As  said  by  Judge  Sharswood  in  Spering's  appeal, 
71  Pa.  Amer.  Rep.  vol.  10,  p.  689,  "  It  is  by  no 
means  a  well  settled  point  what  is  the  precise  rela- 
tion which  directors  sustain  to  stockholders.  They 
are  undoubtedly  said  in  many  authorities  to  be  trus- 
tees, but  that,  I  apprehend,  is  only  in  a  general  sense, 
as  we  term  an  agent  or  any  bailee  instructed  with  the 
care  and  management  of  the  property  of  another.  It 
is   certain   they   are    not   technical   trustees." 

This  statement  of  the  learned  judge,  we  think,  is 
correct  beyond  doubt.  The  officers  and  directors  of 
a  railroad  corporation  do  not  have  the  legal  title  of 
the  corporate  property  vested  in  them  as  such,  to  be 
held  by  them  for  the  use  of  the  company  Dor  the 
stockholders;  much  less  have  they  the  title  to  or  con- 
trol  of   the   individual   shares   of  stockholders. 

The  corporation,  the  legal  entity,  owns  the  fran- 
chise and  corporate  property.  The  officers  and  directors 
are  the  agents  through  whom  this  legal  entity  acts,  and, 
in  the  performance  of  the  duties  pertaining  to  their 
positions,  represent  the  corporation.  And  so,  with 
reference  to  the  stockholder,  who,  by  virtue  of  his 
ownership  as  his  individual  property,  is  entitled  to  the 
dividends  properly  accruing  to  him-  as  owner  of  such 
shares  of  stock,  the  officers  and  directors  are  under 
obligations  to  the  faithful  management  and  use  of  the 
corporate  franchise  and  property,  so  as  to  secure  him 
the   benefit   of    such    dividends.       In    both    cases    they 
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are  responsible,  under  certain  circumstances,  in  a  proper 
proceeding  in  a  court  of  equity,  and  probably  in  some 
cases  in  a  court  of  law,  for  any  wrong  conduct  in 
violation  of  the  rights  of  either  the  corporation  or 
injuriously  affecting  the  interests  in  which  the  stock- 
holder is  concerned.  In  a  word,  they  are  agents 
charged  with  the  performance  with  fidelity  of  the  du- 
ties that  grow  out  of  their  position,  as  defined  by  the 
powers,  objects  and  purposes  of  the  charter  of  the 
company.  To  this  extent  is  their  position  fiduciary, 
and  for  breaches  of  good  faith  in  the  performance  of 
these  trusts  they  are  held  responsible.  These  general 
propositions,  though  sound  in  our  judgment,  may,  in 
their  application  to  particular  cases,  require  some  qual- 
ification; but,  as  general  propositions,  we  think  they 
embody  the  true  idea  on  which  the  responsibility  of 
such  parties  rest,  as  deducible  from  the  cases  and  the 
nature   of  the   positions   themselves. 

But  do  these  principles  sustain  the  argument  of 
complainants,  and  the  theory  of  their  bill  on  this 
branch  of  the  case?  It  is,  first,  that  the  shares  of 
stock,  amounting  to  ten  thousand,  sold  by  defendants 
Thomas  A.  Scott,  or  Security  Company,  be  declared 
null  and  void,  for  reasons  that  will  be  referred  to 
hereafter.  Second,  if  this  is  not  done,  then  that  de- 
fendants be  held  to  account  to  the  stockholders  from 
whom  they  purchased,  on  what  stock  they  purchased 
from  them,  for  all  profits  realized  by  said  purchase 
and  sale;  and  this  ou  the  ground  that  the  officers 
and  directors  were  trustees  in  such  a  sense  as  to 
forbid   their    purchasing    the   shares   of   stock   owned   by 
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individual  stockholders,  except  under  the  stringent  rules 
that  govern  as  between  trustee  and  beneficiary  in  a 
technical  trust,  or  as  between  principal  and  agent,  at- 
torney and  client. 

It  suffices  to  say,  first,  on  this  proposition,  that 
we  have  been  pointed  to  no  case  that  holds  such  a 
doctrine,  and  we  feel  sure  none  can  be  found  going 
this  length.  We  are  totally  unable  to  see  the  appli- 
cation of  the  principle  invoked  to  the  case  in  hand. 
The  officers  and  directors  of  a  corporation  are  charged 
with  no  trust,  nor  fixed  with  any  duty,  as  far  as  we 
can  see,  as  to  the  sale  or  disposition  or  transfer  in 
any  way  of  the  shares  of  stock  owned  by  the  share- 
holder. They  have  no  power  to  control  its  sale  or 
transfer,  are  charged  with  no  duty  in  reference  to 
such  sale  or  transfer,  by  reason  of  their  official  posi- 
tion. They,  as  individuals,  might  by  contract  assume 
such  duties,  as  any  other  parties  might,  and  would 
then  be  held  responsible  individually  as  others  under 
like  circumstances.  But  officially  they  could  not,  prob- 
ably, assume  or  undertake  such  a  duty;  certainly  not 
without  the  previous  authority  of  the  corporation,  reg- 
ularly conferred.  It  certainly  is  not  in  the  line  of 
the  duty  of  the  president,  directors,  or  other  officers 
of  a  railroad  company,  to  sell  the  shares  of  stock 
owned  by  the  shareholders.  If  not,  then  as  such 
they  can  be  charged  with  no  breach  of  trust  or  duty 
in  connection  with  said  transfer  or  sale  growing  out 
of  their  official  relation  to  the  company,  for  no  such 
duty  is  imposed  or  trust  assumed  to  be  violated.  Nor 
can   it   be   said   that   such   officers   may  not,   as   individ- 
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uals,  purchase  and  hold  stock  in  the  corporation  of 
which  they  are  members;  certainly  not,  unless  pro- 
hibited so  to  do  by  the  Legislature.  No  such  pro- 
hibition is  shown.  In  fact,  we  believe  it  is  a  general 
qualification  in  all  corporations  of  this  character  that 
the  directors  and  officers  shall  own  stock,  and  in  most 
cases,  in  order  to  be  eligible  to  offices  of  a  certain 
character,  to  own  some  considerable  amount  of  it. 
There  being  no  limit  as  to  the  amount  which  he  may 
own,  as  a  matter  of  course  he  may  purchase  it,  and 
if  he  may  do  this,  he  most  necessarily  do  so  from 
an  owner,  and  that  must  be  a  stockholder.  Whether 
he  owns  much  or  little,  can  have  no  possible  bearing 
on  the  question  of  his  right  to  sell,  nor  of  the  other 
to  buy.  After  all,  the  simple  question  involved  is, 
whether  the  officers  and  directors  are  free  to  purchase 
stock  from  a  shareholder  in  the  corporation  on  the 
same  terms  as  others.  To  this  there  can  be  but  one 
answer,  that  is,  they  may,  unless  prohibited  by  legis- 
lative  restriction. 

The  true  relation  between  directors  and  officers  of 
a  corporation  and  the  shareholder,  is  thus  stated,  by 
Chief  Justice  Shaw  in  the  case  Smith  v.  Hurd,  12 
Ind.    R.,   371,   ched   in    A.    L.    R.,   vol.    13,   p.   378: 

"There  is  no  legal  privity  relation  or  immediate 
connection  between  the  holders  of  shares  in  a  bank, 
in  their  individual  capacity,  on  the  one  side,  and  the 
directors  of  the  bank  on  the  other.  The  directors 
are  not  the  bailees,  the  factor's  agents,  or  trustees  of 
such  individual  stockholders." 

In   the   language   of  the   Supreme  Court  of  Indiana, 
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in  the  case  from  which  the  above  quotation  is  cited, 
"stock  in  a  corporation  held  by  an  individual  is  his 
own  private  property,  which  be  may  sell  or  dispose 
of  as  he  sees  proper,  and  over  which  neither  the  cor- 
poration nor  its  officers  have  any  control.  It  is  the 
subject  of  daily  commerce,  and  is  bought  and  sold  in 
market  like  any  other  marketable  commodity."  This 
is  a  clear  and  accurate  statement  of  the  relation  of 
the  parties  on  this  subject.  We  refer  to  this  case 
for  a  very  complete  review  of  the  cases,  both  English 
and  American,  on  this  subject.  See  also,  Delatcart 
R.  R.  lax,  18  Wall.,  229-30,  with  authorities  referred 
to  by  Field,  J.,  as  to  the  character  of  such  property ; 
also,    in   our  State,   9   Yer.,   490;     10   Yer.,    197. 

It  being  clear  and  beyond  all  question,  both  on 
sound  principle  and  authority,  that  the  directors  or 
officers  of  the  company  were  charged  with  no  trust 
in  reference  to  the  sale  or  disposition,  the  manage- 
ment or  control  of  the  shares  of  stock  owned  by  the 
individual  stockholders,  it  follows  that  none  of  the  re- 
sponsibilities growing  out  of  this  relation  attach  to 
them  in  making  such  purchase  from  thp  stockholder 
as  are  contended  for  by  complainant,  and  that  this 
feature  of  the  bill  cannot  be  maintained,  and  the  de- 
murrer  was   properly   sustained   on    this   question. 

It  is  proper  to  say,  that  in  all  the  cases  and  other 
authorities  cited  by  complainants'  counsel  in  his  learned 
and  elaborate  argument,  in  which  directors  are  called 
trustees,  not  one  of  them  hints  at  the  idea  that  they 
are  trustees,  or  have  any  fiduciary  relation  whatever 
to   the   shares   of  stock    owned    by   the   stockholders,   so 
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far  as  selling  or  buying  such  slock  is  concerned. 
They  are  all  of  quite  a  different  character  from  the 
case  now  under  discussion,  and  the  trust  relation  was 
applied  to  a  very  different  state  of  facta.  We  cite  n 
few  of  these  authorities  by  way  of  illustration.  In 
Story's  Eq.,  vol.  2,  sea.  1564,  it  is  said:  "So,  too, 
courts  of  equity  will  require  the  officers  of  joint  stock 
companies  to  account  for  moneys  received  in  trust  for 
the  company.  The  directors  of  a  company,  on  the 
transfer  of  its  business  to  another  company,  received 
from  the  latter  a  large  sum  for  compensation,  the 
particulars  of  which  they  withheld  from  the  members, 
and  it  was  held  that  they  were  trustees  of  the  money 
for  the  members,  and  they  were  ordered,  on  applica- 
tion for  an  injunction,  to  pay  it  into  court."  It  is 
obvious  this  has  no  application  to  the  question  which 
we  have  discussed.  We  need  not  go  through  with 
the  authorities  cited  by  counsel.  They  are  all  cases 
where  the  directors  have  either  made  a  profit  out  of 
the  use  of  the  corporate  property,  or  derived  some 
personal  advantage,  which  of  right  ought  to  have  gone 
to  the  corporation  of  which  they  were  agents  or  man- 
agers, and  in  which  the  shareholder,  as  a  member  of 
the  corporation,  had  an  interest  that  was  or  might 
have  been  injured  by  the  wrong  done.  They  were 
properly  held  responsible  as  trustees  in  suoh  cases, 
because  of  a  violation  of  duties  assumed  and  growing 
out  of  their  relation  to  the  corporation  and  its  mem- 
bers, of  which  they  were  officers.  But  no  case  has 
been  found,  nor  do  we  believe  can  be,  where  any 
trust   has   been   fixed   on   officers   or   directors  of  a   cor- 
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poration  in  relation  to  the  individual  shares  owned  by 
the  stockholder  as  his  private  property.  With  this, 
as  we  have  said,  the  officers,  as  such,  of  the  corpora- 
tion have  no  concern  or  connection  whatever,  either 
in  law  or  in  fact.  See  cases  on  this  question.  The 
Liquidators  <fec,  v.  Coleman  &  Knight,  6  vol.  Eng. 
Reps.,  18;  Pout  v.  Russell,  36  Ind.,  60;  Amer.  R., 
p.  5,  vol.  10,  and  oases  cited;  Overend,  Gturney  &  Co. 
v.  Gibbs;  House  of  Xorrfs  Cases,  in  Eng.  R-,  p.  1; 
Koelei-   v.   Black   River   Falls    Co.,   2   Bl.,    716-17-18. 

This  brings  us  to  the  relief  sought,  as  against  the 
sale  of  ten  thousand  shares  owned  by  respondents  to 
the  Southern  Railway  Security  Co.,  or  with  Thomas 
A.  Scott.  The  charge  of  facts  on  which  this  relief 
is   based   is   briefly   as   follows: 

"  That  there  exists  in  the  United  States  a  combi- 
nation of  capitalists,  whose  purpose  is  to  make  money 
for  themselves  by  obtaining  the  control  of  the  great 
lines  of  railroads  in  the  Middle  and  Southern  States. 
That  this  combination  has  obtained  an  act  of  incorpo- 
ration by  the  Legislature  of  Pennsylvania,  under  the 
style  of  'The  Southern  Railway  Security  Company,' 
popularly  known,"  says  the  bill,  "as  'Tom  Scott/ 
from  the  fact  that  the  combination  or  corporation  is 
controlled   and   managed    by    Thomas   A.   Scott." 

It  is  also  stated  that  respondents  have  an  interest 
n  said  corporation,  owning  a  large  number  of  shares 
in   the   stock    of   the    same.       It   is    then    alleged    that, 

September,  1871,  Wilson,  McGhee  and  JaqueB,  being 
officers  of  the  railroad  company,  owned  only  8,350 
shares   of   stock    in   said    railroad   company,  and,  intend- 
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ing  to  purchase  the  remainder  at  depreciated  rates,  did 
sell  and  transfer  to  "Tom  Scott,"  or  the  Southern 
Railway  Security  Company,  ten  thousand  shares  of  the 
stock  of  the  East  Tennessee,  Virginia  and  Georgia 
Railroad  Company,  at  the  price  of  one  hundred  dollars 
per  share.  That  ten  thousand  shares  constitute  a  ma- 
jority of  the  stock  of  said  company,  and  under  a  cer- 
tain amendment  of  the  charter,  which  is  referred  to, 
give  control  of  the  company,  bo  as  to  render  the 
minority's  stock  worthless,  at  the  option  of  the  holder 
of  a   majority   of  votes   or   stock. 

How  this  last  ruinous  result  is  reached,  or  by 
what  process  it  can  be  effected,  without  equally  affect- 
ing the  value  of  the  stock  owned  by  the  majority, 
we   are   not   informed. 

From  the  fact  of  this  sale  to  the  Southern  Secur- 
ity Company,  or  to  Scott,  is  deduced  the  conclusion, 
that  it  is  a  sale  of  the  railroad  to  a  corporation  in  a 
distant  State,  that  it  is  a  violation  of  the  sovereignty 
of  the  State  of  Tennessee,  of  the  charter  of  the  road, 
a  perversion  of  the  franchises  granted,  a  transfer  of 
the  property  of  complainants,  and  is  illegal,  unconsti- 
tutional, inequitable,  contrary  to  public  policy,  and  un- 
conscionable. 

We  have  given  careful  thought  and  attention  to 
this  question,  and  to  the  able  and  eloquent  argument 
of  counsel  in  support  of  it.  We  are,  however,  una- 
ble, from  the  facts  charged,  to  see  its  correctness,  or 
how  it  can  find  a  legal  basis  in  said  facts.  The 
stock  must  be  owned  by  some  one.  It  is  hougbt 
and    sold    in     the    market    as    other    property   of    like 
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kind.  There  is  do  limitation  on  the  amount  which 
may  be  owned  by  any  one  individual,  nor  any  role 
of  law  or  legislative  prohibition  against  another  cor- 
poration purchasing  said  stock.  Whoever  owns  a  ma- 
jority of  said  slock  will,  under  the  present  charter, 
have  a  controlling  influence  on  the  election  of  direct- 
ors and  officers  of  the  company.  Whether  this  be 
one  man  or  several,  a  corporation  or  an  individual, 
the  same  result  will  follow.  But  when  this  is  done, 
the  officers  and  directors,  as  agents  of  the  corporation, 
have  their  prescribed  duties,  and  can  only  act  in  sub- 
ordination to  and  in  execution  of  the  powers  conferred 
in  the  charier,  and  thus  carry  out  the  purposes  and 
objects  of  the  corporation.  If  they  adopt  a  course  i» 
violation  of  the  charter,  or  in  bud  faith  <>r  fraud ti 
lent! y  fail  in  the  faithful  performance  of  iheir  duties, 
the  courts  will  give  the  parties  concerned  all  proper 
redress.  Id  a  word,  the  officers  and  directors  are,  it 
is  true,  elected  by  the  holders  of  a  majority  of  the 
stock,  but  when  so  elected,  are  bound  to  administer 
and  conduct  the  affairs  of  the  company  according  to 
the  law  of  their  creation,  and  under  the  same  duties, 
obligations  and  responsibilities  as  if  elected  by  the 
owners  of  a  minority  of  said  stock.  In  fact,  these 
officers  must  be  elected  either  by  the  votes  of  a  ma- 
jority of  the  shares  of  the  stock,  who  have  the  greater 
interest  in  the  properly,  or  by  that  of  a  minority,  if 
the  two  stand  antagonized  to  eacli  other,  and  we  sec 
no  good  reason  why  the  greater  should  not  have  tho 
most  weight  in  the  management  of  such  institutions, 
unless  prohibited   by  the  charter;    certain  it   is,   we  can 
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eee  do  good  ground  on  which  such  control  should  be 
given  to  the  minority  interest  in  preference  to  that  of 
the  majority.  _ 

We  need  not  discuss  at  length  the  deduction  or 
assumption  that  the  sale  of  a  majority  of  the  shares 
of  stock  of  a  company  of  this  kind  is  a  sale  of  the 
railroad,  or  the  corporate  property,  or  its  franchise.  It 
is  no  such  thing.  The  company,  the  legal  entity, 
owns  all  the  corporate  property  and  franchises  it  ever 
owned.  The  ownership  of  the  stock  does  not  give 
any  title  to  the  capital  stock  or  property  owned  by 
the  corporation.  The  two  properties  are  separate  and 
distinct,  as  we  have  shown  in  the  previous  part  of 
this  opinion.  How  can  a  sale  of  the  one,  then,  be 
a  sale  of  the  other?  Upon  this  theory,  a  corpora- 
tion of  this  character  might  change  or  modify  its 
ownership  every  day  in  the  year,  by  the  simple  act 
of  transferring  the  shares  of  stock  in  the  market,  by 
the   owners   of  such    stock. 

In  a  word,  we  hold  that  the  sale  of  ten  thousand 
shares  of  the  stock  of  this  company,  or  of  any  num- 
ber whatever,  is  neither,  in  law  or  in  fact,  a  transfer 
of  the  road,  the  corporate  property  or  its  franchise; 
and  this  portion  of  the  bill,  and  the  argument  based 
upon    it,   must   fail. 

We  next  examine  the  question  raised  by  the  8th 
prayer  of  the  bill.  It  is,  that  Wilson,  McGhee  and 
Jaques,  and  such  other  officers  and  directors  as  were 
guilty  of  the  malfeasance,  be  held  to  account  for  all 
loss  which  resulted  to  the  stockholders  in  consequence 
of   the    neglect,   failure    and    refusal    to   call    a   meeting 
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and  consider  the  proposition  of  Gen.  Mahone  to  take 
the  entire  stock  of  the  company,  or  all  such  as  should 
lie  offered,  at  one  hundred  dollars  per  shave,  and  as- 
«ent  to  the  same  in  some  lawful  manner  in  their  dis- 
cretion. This  is  based  on  a  statement,  which  we  need 
not  give  at  length,  but  which  is,  substantially,  that  a 
proposition  for  a  consolidation  under  one  harmonious 
management,  in  the  language  of  the  bill,  of  the  sev- 
eral roads  that  form  the  great  line  of  railway  from 
Memphis,  Tenn.,  to  Norfolk,  Ya.,  and  that  a  number 
of  railroad  managers  ardently  desired  this  result,  among 
them,  we  gather,  Gen.  Mahone,  president  of  the  At- 
lantic, Mississippi  and  Ohio  Railroad  Company,  who 
seemed  to  lead  in  endeavoring  to  effect  this  result. 
In  order  to  enable  him  to  carry  out  this  purpose,  he 
desired  to  purchase  a  controlling  interest  in  the  shares 
of  the  stock  of  the  East  Tennessee,  Georgia  and  Vir- 
ginia Railroad  Company,  and  was  willing  to  pay  one 
hundred   dollars   per   share   for   the   same. 

Without  going  into  the  history  of  this  transaction, 
which  failed  to  be  effected,  we  need  but  say  that  no 
relief  can  be  given,  such  as  is  asked,  for  several  rea- 
sons. In  the  first  place,  we  know  of  no  duty  on 
the  part  of  respondents  to  call  a  meeting  of  stockholders 
in  order  to  effect  a  sale  of  the  stock  of  tbeir  com- 
pany to  the  president  of  another  company.  In  the 
second  place,  there  is  no  basis  of  facts  given  on  which 
it  can  be  seen  that  such  an  arrangement  would  have 
resulted  in  profit,  or  its  failure  in  a  loss,  to  com- 
plainants, or  any  one  else.  In  the  third  place,  such 
damages   would    be    of    the    most    speculative   character, 
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h»ving  bo  many  elements  of  contingency  in  the  basis 
on  which  they  would  have  to  be  calculated,  that  no 
court  could  possibly  arrive  at  any  definite  conclusion 
on  the  subject.  Whether  the  consolidation  of  thiB 
company  with  other  lines,  even  if  ibe  terms  of  such 
consolidation  were  before  us  (as  they  are  not),  would 
have  proven  profitable  or  the  contrary,  is  a  question 
not  susceptible,  perhaps,  of  any  definite  proof,  and 
witnesses,  if  called  on,  could  only  give  an  opinion 
based  upon  speculative  calculations.  We  think  the 
demurrer  to  this  part  of  the  bill  was  well  taken. 

It  is  not  improper  to  add,  that  the  complaint  in 
the  bill,  based  on  failure  of  the  officers  and  directors 
to  call  this  meeting  and  arrange  to  allow  Gen.  Ma- 
hone  to  purchase  a  controlling  interest  in  the  stook 
of  the  road,  is  not  very  consistent  with  the  view 
taken  in  the  bill  of  the  conduct  of  the  parties  who 
sold  their  ten  thousand  shares  of  the  stock  to  the 
Southern  Security  Company.  If  the  latter  was  a  trans- 
fer of  the  road  to  that  company,  the  other  would 
equally  have  been  a  transfer  to  Gen.  Mahone.  Which 
would  have  been  the  better  transaction  it  is  impossible 
for  this  court  to  decide.  As  between  two  such  rival 
ss,  this  court  can  feel  no  possible  interest  in  the 
of  either   the   one   or   the   other   in   their   plans. 

In  the  4th  prayer  of  the  bill,  the  court  is  asked 
to  declare  void  an  amendment  to  the  charter,  adopted 
on  the  consolidation  of  the  East  Tennessee  and  Vir- 
ginia Railroad  Company  with  the  East  Tennessee  and 
Georgia  Company,  and  without  obligatory  force  on  the 
stockholders.      By    the    original    charter    of   the    East 
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Tennessee  and  Virginia  Railroad  Company,  the  stock- 
holders were  entitled  to  vote  according  to  a  certain 
scale  therein  prescribed,  provided  that  no  individual, 
corporation  or  company  (as  stated  in  the  bill),  what- 
ever number  of  shares  he  or  it  might  hold,  should 
be  entitled  to  more  than  five  hundred  votes.  It  is 
charged  that  the  power  to  amend  the  charter  reserved 
in  sec.  28,  was  only  to  be  exercised  by  the  Legisla- 
ture on  the  unanimous  petition  of  the  president  and 
directors,  and  any  amendment  so  made,  in  order  to 
he  obligatory  on  the  stockholders,  is  to  be  unanimously 
accepted  and  adopted  by  the  president  and  directors. 
Assuming  this  to  have  been  a  fundamental  article  in 
the  charter,  it  would,  in  our  opinion,  be  in  the  na- 
ture of  a  contract,  and  no  amendment  could  have  been 
rightfully  made  to  bind  the  stockholders  who  might 
dissent  from  it  without  a  substantial  compliance  with 
the  provision.  As  to  the  amendment  being  passed  or 
enacted  by  the  Legislature  only  on  the  petition  referred 
to,  we  do  not  think  the  failure  to  show  that  a  unan- 
imous petition  had  been  passed  would  defeat  or  ren- 
der void  such  amendment,  provided  it  was  adopted 
and  accepted  by  a  unanimous  vote  of  the  president 
and  directors,  as  this  is  the  act  which  was  looked  to 
as  giving  binding  force  to  the  enactment  upon  the 
corporation.  The  requirement  of  a  unanimous  petition 
may  well  be  held  as  directory,  but  the  act  which  was 
to  fasten  the  amendment  on  the  corporate  body  must 
be  held  imperative,  and  its  performance  a  condition 
precedent  to  the  adoption  of  the  new  feature  of  the 
charter.       But   the   question   recurs,  as   this  assent   ia  in 
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the  nature  of  a  contract,  in  which  the  assent  of  the 
parties  concerned  is  to  give  it  validity,  whether  the 
complainants,  on  the  statements  of  their  bill,  are  en- 
titled or  are  in  a  position  to  ask  relief  against  this 
amendment.  They  charge,  upon  information  and  be- 
lief, that  the  amendment  was  not  unanimously  adopted 
by  the  president  and  directors,  it  is  true;  but  then 
they  further  state,  that  in  pursuance  of  an  act  of  the 
Legislature  of  February  25,  1869,  and  by  the  3d  sec- 
tion of  said  act,  the  East  Teou.  and  Virginia  Railroad 
Company  had  consolidated  with  the  East  Tenn.  and 
Georgia  Company,  and  that  the  corporate  franchises, 
including  the  obnoxious  amendment,  were  adopted  by 
the  consolidated  company,  and  that  this  amendment 
was  one  of  the  chief  inducements  to  auch  consolida- 
tion. It  is  provided  in  said  3d  section  of  the  above 
act,  that  on  such  consolidation  of  any  railroad  com- 
panies, the  corporate  franchises  of  either  road  may  be 
adopted  by  the  company  thus  formed.  This  act  hav- 
ing been  consummated  as  a  contract  between  the  two 
companies,  by  which  a  new  corporation  was  in  effect 
formed,  would,  if  nothing  else  appeared,  estop  the  par- 
lies now  from  objecting  to  the  binding  force  of  this 
amendment.  It  has  become  the  basis  of  new  obliga- 
tions and  important  arrangements,  and  of  a  most  im- 
portant and  vital  contract,  and  as  part  of  the  consid- 
eration for  the  same,  cannot  now  be  stricken  down 
by  reason  of  any  supposed  objection  to  it  that  might 
have  affected  its  binding  force  on  the  old  company. 
It  has  now  become  a  fundamental  article  of  the  new 
corporation,    aud    as    such    must    stand.       Complainants 
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have,  however,  in  addition  to  these  facte,  expressly 
ratified  and  confirmed  what  has  been  done,  so  far  as 
this  proceeding  is  concerned,  by  adding;  "Your  ora- 
tors do  not  at  present  propose  to  pray  for  any  relief 
against  said  legislation,  or  the  proceedings  thereunder 
in  the  matter  of  consolidation."  If  the  contract  of 
consolidation  is  to  stand,  then  the  consolidation,  or  a 
material  consideration  and  inducement  to  it,  cannot  be 
taken  away,  but  must  remain  and  be  binding  on  the 
parties  to  it.  In  addition,  if  more  was  wanting,  com- 
plainants, who  are  stockholders,  sue  as  stockholders  in 
the  new  corporation,  and  assuming  to  be  corporators 
in  the  new  company,  they  cannot  repudiate  one  of  its 
fundamental  articles.  They  are  clearly  estopped  from 
the  relief  asked  for  in  this  prayer.  Phosphate  of  Lime 
G>.    v.    Green,    Eng.    R.,   vol.    1,   pp.    Ill,    115,    116. 

The  next  question  we  notice  is  based  on  the  charge 
of  purchase  of  certain  railroads,  to-wit,  the  Rogersville 
and  Jefferson  Railroad,  and  the  Cincinnati,  Cumberland 
Gap  and  Charleston  Railroad.  No  relief,  however,  is 
asked  as  against  the  purchase  of  the  first  named  rail- 
road, but  the  contracts  shown  to  have  been  made,  as 
set  out  in  a  report  made  to  the  directory  in  1872, 
and  adopted  by  the  directors  in  a  meeting  of  that 
date,  so  far  as  they  purport  to  or  were  intended  to 
bind  the  East  Tennessee,  Virginia  and  Georgia  Rail- 
road Co.,  are  asked  to  be  declared  void,  and  ordered 
to  be  cancelled.  The  latter  mentioned  road,  it  seems 
from  the  report,  was  purchased  as  follows :  "  At  the 
instance  of  the  board  of  directors,  by  C.  M.  McGhee 
and  R.  T.  Wilson,  for  the  sum  of  $214,175.59.      This 
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road  to  be  held  by  the  purchasers,  under  the  direction 
of  the  board  of  directors,  until  such  time  as  it  may 
be  found  practicable  to  unite  it  with  the  roads  lead- 
ing from  Salisbury,  North  Carolina,  via  ABhville," — 
thus  seeking  a  connection  with  the  North  and  South 
Carolina  system  of  railroads,  and  securing  its  benefits 
to  the  company.  The  company,  as  appears  from  the 
report,  or  directors  rather,  have  advanced  the  money 
to  pay  for  the  purchase  of  these  roads,  and  by  reso- 
lution agreed  and  covenanted  with  McGhee  and  Wilson, 
to  hold  them  free  from  all  losses  of  every  kind  what- 
ever, which  may  in  anywise  result  to  them  on  account 
of  such  purchase.  Id  consideration  of  this  understand- 
ing, McGhee  and  Wilson  agreed  and  bound  themselves 
to  pay,  turn  over  and  relinquish  to  the  company,  all 
benefits,  profits  and  advantages  derived,  or  to  be  de- 
rived, from  said  purchased  roads,  wjfeich  agreement  is 
to  be  consummated  whenever  it  may  be  found  practi- 
cable to  unite  it  with  the  other  mentioned  roads,  that 
s,  the  North  Carolina  and  South  Carolina  roads.  In. 
the  mean  time,  it  is  stated,  this  road  is  being  run 
and  operated  under  the  direction  of  the  East  Tennes- 
see, Virginia  and  Georgia  Railroad  Company's  officers. 
These  facts,  in  connection  with  the  additional  fact 
that  a  minority  of  the  directory,  representing  the  feel- 
ings and  views  of  the  complainants,  and  their  friends, 
opposed  the  adoption  of  this  report,  and  confirmation 
of  this  and  another  contract  mentioned  in  said  report, 
present  the  question  of  the  power  of  the  directors  of 
a  railroad  corporation,  or  of  such  corporation  itself, 
the  officers  abd  directors  being  but  the  agents,  to  pur- 
9— vol.  8. 
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chase  other  roads,  or  guaranty  contracts  for  such  pur- 
pose, io  the  State,  connecting  with  their  own  road,  as 
a  means  of  aiding  and  facilitating  what  may  be  deemed 
important  business  connections,  and  thereby  increasing 
the  business  of  -their  own  company.  This  is  the 
question   as   to   this   purchase. 

The  other  two  contracts,  which  may  be  mentioned 
here  and  the  questions  discussed  together,  are  one, 
made  through  the  president  of  the  company,  R.  T. 
Wilson,  and  made  between  R.  T.  Wilson  and  C.  M. 
McGhee  as  one  party,  and  the  East  Tennessee,  Virginia 
and  Georgia  Railroad  and  one  Rufus  T.  McAdden. 
The  other  contract  was  between  Wilson,  the  company 
and  oue  Sibley  of  New  York,  In  these  contracts, 
the  company  has  advanced  $100,000  to  purchase  from 
McAdden  his  title  to  the  Western  North  Carolina 
Railroad,  and  a  like  sum  was  advanced  to  purchase 
$1,057,000  of  the*  bonds  of  said  North  Carolina  Rail- 
road Company,  which  were  bought  from  Sibley,  as  we 
understand  it.  This  involves  the  question  of  the  right 
to  use  the  money  of  the  railroad  corporation  to  pur- 
chase a  railroad  out  of  the  State,  and  bonds  of  suoh 
a  railroad,  the  object  being  to  secure  what  is  deemed 
by  the  officers  and  directors — or  rather  a  majority  of 
the  latter — important  business  connections,  either  at 
once  or  in  the  future,  and  whether  such  a  use  of  the 
funds  is  a  violation  of  the  obligations  and  trusts  im- 
posed on  the  officers  and  directors  of  such  corporation 
for  which  the  officers  and  directors  of  such  corporation 
joining  in  such  purchase  will  be  held  to  account  to 
the   company — and    last,   the    right   of    complainants,   as 
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stockholders,   to  sue  in   equity  to   have   such    an  account 
od   behalf  of  the   company. 

We  dispose  of  the  last  question  first.  It  has  been 
earnestly  argued  that  conceding  there  has  been  an  im- 
proper exercise  of  power  by  the  officers  and  directors 
in  making  these  contracts,  and  in  the  use  of  the  money 
of  the  corporation  in  carrying  them  out,  yet  no  suit 
can  be  brought  or  sustained  such  as  this,  because  the 
bill  does  not  aver  that  the  directors  have  on  applica- 
tion refused  to  sue  in  the  name  of  the  corporation,  or 
to  allow  a  suit  to  be  brought  in  its  name  for  such 
misapplication.  That  this  is  the  general  rule  there 
can  be  no  question.  It  is  based  on  the  principle, 
that  the  funds  belong  to  the  corporation,  not  the  stock- 
holder, and  therefore  the  corporation  should  sue  for 
it,  or  if  the  shareholders  sue  it  should  be  with  the 
consent  of  the  corporation  to  the  use  of  its  name. 
See  Ang.  &  Ames  on  Corp.,  p.  367,  sec.  312,  6th 
Ed.;  Redf.  on  R.,  vol.  2d,  p.  335,  sees.  9,  10,  11, 
3d  Ed.  But  we  think  on  sound  principle,  as  well 
as  authority,  there  are  well-settled  exceptions  to  this 
rule.  It  is  laid  down  in  Ang.  &  Ames  on  Corp., 
367 :  "  But  as  a  court  of  equity  never  permits  a  wrong 
to  go  unredressed,  merely  for  the  sake  of  form,  if  it 
appear  that  the  directors  of  a  corporation  refuse  in 
such  cases  to  prosecute,  by  collusion  with  those  who 
had  made  themselves  answerable  by  their  negligence 
or  fraud — or  if  the  corporation  is  still  under  the  control 
of  those  who  must  be  defendants  in  the  suit,  the  stock- 
holders, who  are  the  real  parties  in  interest,  will  be 
permitted     to   file   a   bill   in    their    own     name,    making 
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the   corporation   a   party   defendants."       See,   also,    Mus- 
sina  v.    Goldthimite,   7th    Am.   R.,   282,   (34   Texas.) 

We  think  this  exception  is  as  well  based  and  as 
sound  as  the  general  proposition  itself.  Applying  it 
to  the  case  before  us,  taking  the  facts  in  the  hill  as 
true,  it  appears,  that  the  parties  defendant  are  the 
parties  who  have  been  guilty  of  the  alleged  misuse  of 
the  funds;  that  they  are  still  the  officers  of  the  road, 
and  have  a  controlling  interest  in  its  management ; 
that  they  have  procured  an  endorsement  and  approval 
of  their  contracts  by  the  board  of  directors,  in  spite 
of,  and  over  the  opposition  of  the  minority  of  the 
stockholders;  and  are  not  only  interested  in  their  feel- 
ings, but  pecuniarily,  in  having  these  contracts  remain 
undisturbed,   and   in   full   force. 

Under  these  circumstances,  we  hold,  that  the  stock- 
holder may  well  bring  his  snit  in  equity  for  redress, 
making  the  parties  complained  of  defendants  together 
with  the  corporation,  as  has  been  done  in  this  case. 
If  there  was  no  remedy  in  such  cases  given  in  a 
conrt  of  equity,  the  directors  might  put  the  stock- 
holders to  defiance,  or  so  embarrass  and  delay  them 
as  to  do  great  injury,  and  on  either  ground  the  ju- 
risdiction, we  think,  maintainable. 

Under  tke  general  powers  conferred  in  the  origi- 
nal charter  of  the  railroad,  and  by  its  scope  and 
design  we  hold  it  clear,  that  the  directors  and  officers 
had  no  power  to  make  the  contract  either  in  refer- 
ence to  the  purchase  of  the  road  in  this  State  or 
beyond  its  limits.  It  has  become  an  axiom  almost 
of    this   branch   of    the   law,   that    corporations   are   but 
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creatures  of  the  law,  and  can  only  exercise  such  pow- 
ers aa  are  conferred  by  tbeir  charter  of  incorporations, 
or  such  as  are  necessary  and  proper  to  carry  out,  and 
enjoy  the  powers  and  privileges  therein  granted.  Dart- 
mouth  College  v.    Woodward,  4  Wh.,   518,   715. 

Or  as  laid  down  by  Judge  Torley  in  the  case  of 
Niohol  v.  Mayor  aud  Aldermen  of  Nashville,  7  Hum., 
261:  "In  the  State  of  Tennessee,  a  corporation  is  the 
creature  of  the  legislative  department  of  the  govern- 
ment." It  exists  solely  and  alone  by  virtue  of  its  act 
of  incorporation,  and  it  can  exercise  no  powers  but 
such  as  are  expressly  granted  to  it,  and  such  as  are 
the  result  of  necessary  and  proper  implication.  Nu- 
merous authorities  sustain  this  position,  and  applying 
it  to  such  contracts  as  are  now  under  consideration, 
in  reference  to  the  powers  given  in  original  charter, 
hold  tbem  to  be  ultra  vires,  and  beyond  the  powers 
of  the  corporation,  the  officers  or  directors  of  the  same, 
and  that  such  a  contract,  if  executory,  would  certainly 
be  enjoined,  and  the  parties  inhibited  from  its  com- 
pletion. We  confine  ourselves  in  this  statement  to 
the  powers  conferred  by  the  original  charter.  0.  &  3£. 
R.  R.  Co.  v.  In.  &  C.  R.  R.  Co.,  5  Amer.  L.  R., 
739-40,  and  cases  cited;  Gabriakie  v.  Railroad  Co., 
6   Amer.    Law   Reg.,   426,   and    cases   cited. 

As  to  the  precise  grounds  and  what  facts  must  be 
shown,  on  which  the  officers  and  directors  shall  be 
held  individually  responsible,  we  need  not  definitely 
decide  here.  We  only  hold  that  on  tbe  statements 
of  the  bill,  a  prima  facie  case  of  violation  of  duty  is 
made   out,  so  far   as   the   general   power   of  officers  and 
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directors  are  concerned,  under  the  powers  granted  in 
the  original  charter.  In  the  language  of  Jndge  Dead- 
erickj  in  the  case  of  Shea  v.  Knoxville  &  Ky.  R.  R.  Co., 
September  Term,  1873,  "the  charges  of  the  bill  would 
be  sufficiently  specific  to  require  an  answer  from  de- 
fendants," other  things  out  of  the  way,  and  an  inves- 
tigation of  the  facts  and  circumstances  attending  the 
transaction,  in  which  the  question  -ft  their  liability 
would  depend  probably  on  the  question  of  good  faith 
and  honesty  in  the  performance  of  their  assumed  du- 
ties, or  the  contrary — in  other  words,  have  they  been 
guilty  of  evassa  negligentta,  or  of  fraudulent  miscon- 
duct, in  this  matter,  or  was  it  simply  an  error  of 
judgment.  This  seems  to  be  the  language  of  the  cases 
on  this  question  out  of  our  State,  as  well  as  the  view 
given  in  the  above  case.  We  do  not  intend,  how- 
ever, to  definitely  settle  with  precision  this  particular 
aspect  of  the  case  by  this  opinion. 

We  hold  the  same  in  reference  to  the  question  of 
setting  aside  said  contracts,  both  the  one  in  the  State 
and  beyond  it,  that  is,  on  the  powers  granted  by  the 
charter   of  the   company   originally. 

As  to  what  powers  were  granted  by  subsequent 
acts  of  the  Legislature  to  which  we  have  been  referred, 
and  how  far  these  contracts  are  authorized  by  the  same, 
or  how  stockholders,  not  assenting  to  such  new  pro- 
visions, are  bound,  or  can  be  bound  by  them,  we  do 
deem  it  proper  to  settle  in  this  opinion,  in  view  of 
the  aspects  of  the  case  and  other  questions  presented 
by  the  demurrer.  Such  questions  can  more  properly 
be   settled   hereafter,   as   we   shall   see. 
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As  to  the  prayer,  that  the  proceedings  of  the  stock- 
holders' meeting  of  November,  1872,  be  declared  void, 
we  need  only  say,  that  it  is  not  necessary  to  say  more 
on  this  question  at  present,  than  that  so  far  aa  they 
ratify  the  contracts  complained  of,  they  would  probably 
interpose  no  obstacle  to  the  action  of  dissenting  stock- 
holders, in  proceeding  to  be  relieved  of  the  contracts, 
or  to  hold  officers  or  directors  responsible  for  wrong- 
ful use  of  the  funds  of  the  company,  if  a  case  should 
be  made  out,  where  their  action  was  not  authorized 
by  law,  or  they  were  liable  individually  for  fraudulent 
and  improper  use  of  the  funds  of  the  company.  We 
do  not,  as  we  have  said,  however,  decide  these  ques- 
tions  in    this   opinion. 

The  next  question  presented,  is  on  the  prayer  of 
the  bill,  that  Wilson  and  the  other  officers  and  di- 
rectors be  required  to  answer  and  show  a  detailed 
statement  of  the  bonds  issued  under  the  act  of  the 
Le^slature,  ch.  38,  passed  February  25th,  1869,  the 
amount  issued,  disposition  made  of  them,  and  of  their 
proceeds,  what  was  used  in  the  purchase  of  State  bonds, 
what  commissions  were  charged  in  their  sale  or  pur- 
chase, and  by  whom.  The  account  sought  is,  of  any 
profits  or  benefits  realised  by  any  officer  or  director 
of  the  railroad  company  in  such  sales.  The  allega- 
tions of  the  bill  on  which  this  prayer  is  based  are  in 
substance,  that  under  the  act  of  1869,  the  consolidated 
company  issued  bonds  to  the  amount  of  nearly  four 
•  millions  of  dollars,  to  be  used  in  payment  of  indebt- 
ness  of  the  company  to  the  State — but  that  the  in- 
debtedness  to   the   State   was  in  fact   paid   by  the  actual 
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use  of  a  much  less  amount  than  that — is  the  language 
of  the  bill;  that  in  the  course  of  negotiations  and 
in  the  purchase  and  sale  of  the  bonds,  under  the  pro- 
visions of  the  statutes,  a  portion  of  defendants,  among 
whom  are  Wilson,  McGhee  and  Joynes,  realized  to 
themselves  very  large  profits,  for  which  they  should 
account.  Taking  this  charge  to  be,  that  in  the  sale 
and  purchase  of  the  bonds  referred  to,  the  officers  of 
the  company  or  directors,  had  made  large  profit*  to 
themselves  individually,  then  tbe  charge  involves  clearly 
a  breach  of  duty  on  the  part  of  such  officers,  whose 
duty  it  was  to  make  the  best  disposition  possible  for 
the  benefit  of  the  company,  and  any  profits  realized 
by  them  in  disposing  of  the  bonds  issued  by'  the  Com- 
pany," would  rightfully  belong  to  the  company,  their 
principal,  and  not  to  the  agents  or  officers  of  the  same. 
See   cases   referred    to   heretofore,   6    Eng.    R.,   18. 

We  do  not  understand  the  bill  as  charging  that 
any,  portion  of  the  money  arising  from  the  sale  of 
these  bonds  was  used  in  the  purchase  of  the  shares 
of  stock  of  the  minority  of  the  stockholders.  We 
therefore  do  not  notice  that  aspect  of  tbe  case.  We 
may  say  here,  the  charge  on  this  question  is  lacking 
in  specialty  somewhat — but  we  deem  it  sufficient  for 
an  answer.  As  to  the  next  prayer  of  the  bill  for 
discovery  of  what  profits  were  otherwise  realized,  in 
any  manner  and  by  whom,  it  is  too  general  and  vague, 
and  is  based  on  no  allegation  of  facts  to  sustain  it, 
and  is  not  sufficient  to  require  an  answer  or  discovery 
from    respondents. 

That   the   stockholders   have   the  right  to   inspect  the 
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books  of  the  corporation,  take  minutes  from  the  same, 
at  all  reasonable  times,  and  may  be  aided  in  this,  by 
experts  and  counsel,  so  as  to  make  the  inspection 
valuable  to  them,  is  a  principle  too  well  settled  to 
need  discussion.  See  An.  &  Am.  on  Cor.,  607;  1 
Red.  on  R.,   214. 

The  12th  prayer  of  the  bill  for  discovery,  whether 
any  officer  or  agent  of  the  corporation  has,  by  means 
of  loan  or  use  of  the  money  of  the  company,  pur- 
chased stock  from  shareholders,  need  not  be  noticed, 
as  no  such  charge  is  made  in  the  bill,  nor  specifica- 
tions of  facts  on  which  such  discovery  could  be  asked, 
or   required. 

We  now  come  to  the  question  of  whether  the  bill  • 
be  multifarious,  and  what  shall  be  its  effect  on  the 
bill,  whether  to  dismiss,  or  remand  for  amendment. 
We  have  carefully  considered  this  question.  That  the 
bill  is  multifarious,  under  any  rule  that  has  been  laid 
down    to   test   this    question,    we   think     beyond     doubt. 

In  the  first  place,  complainants  James  G.  Deader- 
ick and  W.  M.  Taylor,  with  the  county  of  Washing- 
ton, were  joined  as  stockholders,  and  sue  in  that  right, 
and  to  assert  their  claims  as  such.  The  county  of 
Washington  having  dismissed  her  part  of  the  suit,  the 
case  stands  alone  iu  the  name  of  the  two  others  in 
this  aspect  of  it. 

The  other  complainants  had  been  owners,  but  had 
sold  their  shares,  and  thus  ceased  to  be  corporators, 
or  have  any  rights,  as  against  the  officers  of  the  com- 
pany. This  was  an  improper  joinder  of  parties,  and 
for   diverse   purposes.       The   parties  who  had  sold,  want 
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the  sales  set  aside.  This  wae  purely  en  individual 
matter  with  each  of  them,  the  subject  of  an  individual 
Buit  on  his  part,  and  could  rightfully  be  brought  alone 
against  parties  purchasing,  whether  one  or  more,  or 
those  concerned  in  such  purchases.  The  officers  and 
directors,  as  we  have  held,  officially  had  nothing  to 
do  with  this  matter  whatever.  In  tbe  next  place,  th« 
company  bad  no  interest  or  concern  in  this  question, 
as  it  was  not  entitled  to  the  control  of  tbe  shares  of 
stock,   nor   any   profits   arising   from   its   sale. 

Again,  the  question  of  whether  the  officers  and 
directors  failed  of  their  duty  in  not  arranging  with 
Gen.  Malioae  to  put  their  road  under  a  single  control 
of  a  company  from  Norfolk  to  Memphis,  has  no 
necessary  connection  whatever,  as  we  can  set1,  with  the 
question  of  misuse  of  the  property  of  tin-  company, 
as  the  sale  of  the  bonds,  and  profits  derived  therefrom. 
Damages  for  this  failure  on  the  basis  sought,  would 
not  be  in  anywise  related,  nor  tbe  inquiry  on  the 
subject  connected  with  the  relief  sought  in  the  other 
matter.  It  would  only  complicate  tbe  inquiry,  but 
neither  aid  the  other,  or  be  in  any  way  connected 
with  its  investigation  or  settlement — and  still  less  does 
this  question  bear  any  relation  to  the  question  of  the 
sale  and  purchase  ot  the  shares  of  stock  from  the 
stock  ho  liters,  or  the  sale  of  the  stock  owned  by  Mc- 
Gw,  Wilson  aud  Joynes  to  the  Southern  Security 
Company.  We  need  not  point  nut  other  incongruous 
allegations  contained  in  the  hill  ln-fore  us.  We  have 
stated  enough  to  show  that  the  bill  is  unquestionably 
liable   to   this   objection.       What   shall    be  the   effect   of 
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this  is  the  next  question?  By  see.  4355  of  the  Code, 
multifarious  usee,  misjoinder  of  parties,  is  no  sufficient 
cause  for  dismissing  a  hill,  unless  objection  is  made 
by  demurrer,  or  motion  to  dismiss.  A  demurrer  has 
been  filed  in  this  case.  It  is  further  provided,  that 
"  uniting  in  one  bill  several  matters  of  equity,  distinct 
and  disconnected,  that  is  with  each  other,  against  one 
defendant,  is  not  multifarious."  This  only  means, 
however,  that  one  party  or  parties  having  a  joint  or 
common  interest,  may  sue  another  party,  where  they 
have  several  matters  of  claim,  though  unconnected, 
against  the  same  individual — but  does  not  mean,  that 
parties,  who  have  no  common  interest,  may  join  to  a 
suit  against  parties  who  have  no  common  liability, 
such  distinct  and  separate  matters.  The  idea  of  the 
provision  is,  that  a  party  who  has  several  matters  of 
equity  against  the  same  defendant,  may  bring  tbem  in- 
one  suit,  against  such  party,  but  not  joiu  others  with 
him,   either    complainants   or   defendants. 

By  sec.  4326  it  is  provided,  that  "if  the  demurrer 
is  sustained,  the  court  may  authorize  amendments,  by 
directing  separate  .  bills  to  be  filed  without  new  process 
as  to  the  parties  before  the  court,  and  by  the  addition 
of  new  parties,  or  otherwise,  as  may  be  deemed  ne- 
oessary  for  the  attainment  of  justice."  In  all  proper 
cases  this  discretion  should  be  exercised  in  favor  of 
the  bill.  But  we  do  not  thinK  this  a  proper  case 
Ibr  its  exercise,  for  several  reasons.  The  major  part 
of  the  bill,  and  its  allegations,  we  have  held  either 
to  be  improperly  joined  with  other  matters,  or  have 
sustained    the     demurrer    to    the    relief    sought    by     it. 
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This  would  leave,  after  striking  out  the  improper 
matter,  a  mere  skeleton,,  in  fact  so  little  of  the  bill 
as  it  now  stands  would  remain,  that  it  would  be  un- 
intelligible, and  would  require  a  new  bill  to  be  drawn, 
or  order,  to  present  clearly  the  questions  on  which 
the  parties  might  be  entitled  to  any  relief  at  all. 
In  addition,  the  questions  on  which  we  hold  the  stock- 
holders might  be  entitled  to,  are  not  made  the  main 
matters  for  relief  in  the  bill,  and  have  not  the  full- 
ness and  particularity  of  statement,  which  ought  to 
characterize  tdem  in  the  investigation  of  questions  of 
such    moment. 

We  refer  especially  to  the  charge  of  the  sale  of 
the  bonds,  which  is  made  in  very  general  terms,  and 
evidently  was  not  deemed  a  leading  ground  on  which 
relief  was  sought  by  the  draftsman  of  the  bill.  In 
In  view  of  these  facts,  we  can  see  no  advantage  in 
sending  the  case  back  for  amendment,  after  the  greater 
portion  of  the  bill  is  dismissed  oo  the  demurrer. 
We  think  it  best,  if  the  parties  choose  to  do  so,  to 
give  them  a  chance  to  file  a  new  bill,  in  which  the 
questions  proper  for  investigation  can  be  presented  in 
such  form,  that  an  investigation  may  be  bad  of  them, 
without  complication,  and  on  distinct  and  full  allega- 
tions, which  may  be  equally  full  answers  on  the  part 
of  the  respondents,  and  thus  the  question  involved  be 
fairly   settled.  • 

We  have  given  more  than  ordinary  time  to  the 
discussion  of  the  questions  involved  in  the  case  on 
account  of  the  magnitude  of  the  interests  involved, 
and   the   very   earnest   and    persistent    argument    of   the 
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learned  counsel  for  the  complainants.  The  foregoing 
gives  our  conclusions,  after  a  laborious  investigation. 
The  result  is,  the  bill  must  be  dismissed  for  the  rea- 
sons assigned,  with  costs. 


Alex.  Stuaht  et  al.  v.  H.  H.  Bair  et  al. 

1.  Removal  op  County  Seat.    Under   the   Constitution  of   Tennessee, 

art.  10,  sec.  4,  the  Legislature  can  not,  by  direct  or  indirect  means,  re-  ■ 
move  a  eouuty  seat.  It  can  only  be  done  by  the  concurrence  of  two- 
thirds  of  the  qualified  voters  of  the  county. 

2.  Who   may   Maintain   a   Bill   to   Restrain   the   Removal  of  a 

County  Seat,  Citizens  and  taxpayers  of  a  county  can  file  a  bill  to- 
restrain  the  public  officers  or  others  from  illegally  removing  a  county 

S.  HtTLTEFARlousNESa.  A  bill  sought  to  restrain  by  injunction  certain 
officers  of  a  county  from  removing  the  records  of  the  county  from 
the  established  seat  of  justice,  and  in  the  same  bill  prayed  for  an  ac- 
count against  other  parties  for  unlawfully  expending  the  public  funds 
of  the  county  in  building  a  jail  at  the  place  which  the  seat  of  justice 
was  sought  to  be  removed,  and  the  court  held  the  bill  to  be  multifa- 

4.  Multifariousness  Cured  by  Amendment  on  Remanding  a  Cause. 
On  appeal,  a  demurrer  that  contained  several  grounds  of  objections  to 
the  bill,  and  among  others  that  the  bill  was  multifarious,  and  the  de- 
murrer was  overruled  as  to  all  the  grounds  except  that  of  multifa- 
riousness, and  the  cause  remanded ;  the  court  held  that  the  defect  of 
multifariousness  might  be  remedied  by  amendment  when  the  cause 
should  go  back  into  the  chancery  court  for  further  proceedings. 


FBOM   COCKE. 


Appeal   from   the    Chancer;   Court.       H.   C.   Smith, 
Chancellor. 
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SWANN   for  Bair. 

No   counsel   marked   for   Stuart. 

Deadebtck,  J.,  delivered   the   opinion    of  the   court. 

On  the  10th  February,  1872,  the  complainant  Stuart 
and  six  other  citizens  and  taxpayers  of  Cocke  county 
filed  their  bili  in  the  chancery  court  of  said  county 
against  defendant  Bair  and  a  number  of  other  citizens 
of  said  county,  including  the  sheriff,  clerks  of  the 
several  courts,  trustee  and  register,  chairman  of  the 
county  court,  tax  collector,  and  members  of  the  quorum 
court  of  said  county,  and  also  against  Hon.  H.  C. 
Smith,  Chancellor,  and  Hon.  J.  H.  Randolph,  Circuit 
Judge. 

The  bill  alleged  that  the  county  seat  of  said  county 
was  established  by  law  at  the  town  of  Newport,  sixty 
or  seventy  years  ago,  court-house  and  jail  erected,  and 
from  that  time  to  the  time  of  the  filing  of  the  bill, 
the  courts  of  justice  have  been  held,  and  the  public 
offices,  records,  and  papers  of  said  county  have  been 
kept,   in   pursuance   of  law,   in    said   town   of  Newport ; 

that    in    the   town   of   Newport   was    incorporated 

by  the  Legislature,  but  no  organization  by  the  election 
of  officers  ever  took  place,  nor  even  any  of  the  powers 
conferred  by  the  act  exercised,  and  the  said  town  has 
never   had    a   corporate   existence. 

During  the  late  civil  war  the  jail  was  destroyed, 
and  at  May  term,  1866,  of  the  quorum  court  it  was 
decided   to   erect   a   new  jail.      At  the  July  term,  1866, 
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of  the  said  court  it  was  resolved  by  said  court  that 
the  present  site  of  the  court-house  and  jail  was  un- 
suitable, and  that  a  more  eligible  site  should  be  pro- 
cured whereon  to  erect  a  new  court-honse  and  jail. 
A  committee  of  five  persons  was  appointed  by  the 
court  to  "extend  the  corporate  limits  of  Newport" 
across   Pigeon    river,  a  distance  of  two  miles. 

It  is  farther  alleged  that  the  Cincinnati,  Cumber- 
land Gap,  and  Charleston  Railroad  was  completed  to 
Clifton  or  Newport  depot  in  1867,  and  the  county 
court  appointed  inspectors  to  hold  an  election  in 
Clifton  to  determine  whether  the  corporate  limits  of 
Newport   should   be   so    extended   as   to   include   Clifton. 

It  is  alleged,  further,  that  the  county  court  levied 
a  special  tax  to  build  a  jail,  which  was  collected  and 
paid  over  to  a  receiver,  and  a  jail  was  erected  under 
the  supervision  of  a  building  committee  appointed  by 
the  court,  and  located  on  land  in  Clifton,  to  which 
the  county  had  no  title,  and  that  at  the  November 
quorum  court,  1869,  an  order  was  made  showing  and 
reciting  that  the  committee  of  five  had  not  reported, 
and  was  discharged,'  and  that  the  corporate  limits  of 
Newport  were  not  sufficiently  extensive  to  afford  eligible 
sites  for  the  court-house  and  jail,  and  further  recites 
that  the  court  had  appointed  a  committee  to  extend 
the  corporate  limits  of  Newport  so  as  to  include  an 
eligible  site  for  the  county  buildings.  The  last  com- 
mittee having  made  the  corporate  limits  of  Newport 
extend  across  Pigeon  river,  and  include  and  absorb 
the  thrifty  town  of  Clifton,  was  discharged,  and  a  new 
committee  appointed   to  locate  the    buildings.      This  was 
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done  by  selecting  a  Bite  above  the  depot  at  Clifton, 
upon  which  the  building  committee  have  erected  a  jail, 
at   a   cost   of  $4,000   or   $5,000,   without   any   authority. 

The  bill  charges  that  no  such  report  as  to  the 
Bite  was  in  fact  made,  and  that  all  these  pretended 
orders  were  made  with  the  fraudulent  purpose  of  re- 
moving the  county  seat  from  Newport  to  Clifton 
against  the  wishes  of  the  people  of  the  county;  that 
the  court  had  no  power  to  remove  the  county  seat  to 
Clifton,  nor  to  expend  money  there  for  building  said 
jail. 

The  bill  further  .alleges  that  on  the  17th  February 
1870,  defendants  fraudulently  procured  an  act  of  the 
Legislature  to  be  passed  extending  the  corporate  limits 
of  Newport  so  as  to  include  Clifton,  for  the  purpose 
of  effecting,  iu  this  indirect  mode,  the  removal  of  the 
county  seat;  that  Newport  had  no  corporate  limits,  and 
that  no  organization  under  this  act  was  ever  had ;  that 
Newport  and  Clifton  are  email  villages  about  two  miles 
apart,  and  separated  by  a  river,  and  the  county  court 
has  not  located  the  county  buildings  in  Clifton;  that 
en  the  14th  December,  1871,  defendants  procured  the 
Legislature  to  pass  another  law,  reciting  that  the  court- 
house in  Newport  was  dilapidated  and  dangerous,  and 
directing  that  the  courts  should  be  thereafter  held  in 
Clifton,  in  any  house  that  might  be  provided  for  the 
purpose,-  thus  recognizing  that  Clifton  was  not  part  j»f 
Newport. 

Complainants  charge  that  all  these  acts  were  done 
for  the  fraudulent  purpose  of  effecting  the  removal  of 
the     court-house     by    indirect     means,   and    not    in    the 
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mode  prescribed  by  law;  that  the  county  seat  has  not 
been  legally  removed,  and  that  the  county  offices, 
records,  and  papers  are  there  at  the  court  house,  and 
that  Newport  is  the  county  seat,  and  that  the  courts 
should   be   held   there. 

The  bills  pray  a  perpetual  injunction  to  the  public 
officers  from  removing  their  offices,  books,  papers,  re- 
cords, and  public  property  from  Newport,  or  holding 
court  at  Clifton,  or  elsewhere  than  at  Newport,  or 
from  building  a  court-house  or  other  public  building 
for  Cocke  county  at  Clifton,  and  for  an  account  of 
county  funds  in  the  hands  of  either  of  defendants,  or 
illegally  expended  by  them,  and  for  account  and  general 
relief. 

The  defendants  demur  to  the  bill,  and  state  numerous 
causes  of  demurrer.  The  substance  of  the  causes  of 
demurrer  may  be  comprehended    in  the  following  issues: 

1.  The  validity  of  the  acts  of  the  Legislature  to 
remove  the  county  seat  to  Clifton,  or  to  include 
Clifton   within   the  corporate   limits   of  Newport. 

2.  Have  the  complainants  sach  an  interest  in  the 
subject  matter  of  the  suit  as  to  give  them  the  right 
to  maintain  a  bill. 

3.  Is   the   bill   multifarious. 

4.  Are   the   proper   parties    lis  fore   the   court. 

It  is  very  clear  that  the  extraordinary  proceedings 
before  the  county  court,  by  which  they  undertook  to 
extend  the  limits  of  Newport  so  as  to  include  Clifton, 
and  locate  the  county  buildings  in  Clifton,  under  the 
pretence  that  it  was  a  part  of  Newport,  are  utterly 
illegal,  null  and  void. 
10— vol.  8. 
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The  act  of  the  Legislature  of  February,  1870,  was 
manifestly  intended  to  effect  a  removal  of  the  county 
seat  from  Newport  to  Clifton,  both  places  being  small 
villages  two  miles  apart,  separated  by  forests,  fields, 
and   river. 

Under  this  act  no  attempt  at  organization  was  ever 
made;  nor  has  the  county  court,  under  this  act,  ordered 
tbe  removal  of  the  public  buildings  from  their  present 
location,   or   fixed   their   location   at   Clifton. 

By  the  act  of  the  Legislature  of  the  14th  Decem- 
ber, 1871,  a  more  direct  attempt  to  remove  the  county 
seat  from  Newport  to  Clifton  is  made.  The  act  pro- 
vides "  that  the  various  courts  of  Cocke  county  in  said 
State  shall  be  hereafter  held  at  Newport  depot,  other- 
wise called  Clifton,  in  any  house  that  may  be  pro- 
Tided  for  the  purpose  of  holding 'said  courts;  and  each 
of  said  courts,  at  the  next  term  thereof  after  tbe 
passage  of  this  act,  shall  meet,  and  adjourn  from  the 
dilapidated  court-house  in  Newport  to  the  house  that 
may  be  provided  to  hold  said  courts  in  at  said  New- 
port depot." 

The  Constitution  of  the  State  does  not  authorize 
the  Legislature  to  remove  the  seat  of  justice  of  a 
county  from  one  place  to  another,  either  by  direct  or 
indirect   legislation    for  that   purpose. 

Sec.  4  of  art.  10  of  that  instrument  provides:  "Nor 
shall  the  seat  of  justice  of  any  county  be  removed 
without  the  concurrence  of  two-thirds  of  the  qualified 
voters   of  tbe   county," 

The  counties  of  Obion  and  Cocke  are,  however,  ex- 
cepted   out   of    the    general    provision   requiring   a   two- 
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thirds  vote,  and  as  to  these  counties  a  majority  only 
is    required. 

We  are  of  opinion  that  the  complainants,  as  citizens 
of  the  county  and  taxpayers,  may  maintain  a  bill  to 
restrain  the  defendants  from  involving  them,  by  illegal 
and  unconstitutional  measures,  in  the  payment  of  taxes, 
and  to  restrain  the  removal  of  the  seat  of  justice,  its 
records  and   officers,   in   furtherance   of  this   object. 

The  objection  of  multifariousness  is  made  upon  the 
ground  that  the  bill  not  only  seeks  to  restrain  the 
removal  of  the  records,  etc.,  to  Clifton  by  certain 
officers,  but  it  also  asks  for  an  account  for  certain  ex- 
penditures of  taxes  collected  in  the  building  of  a  jail 
by   certain   other   parties. 

The  jurisdiction  of  the  courts  of  chancery  in  a  case 
like  the  present  rests  upon  its  power,  by  its  process 
of  injunction,  to  inhibit  and  prevent  the  doing  of 
alleged   illegal   and   injurious  acts. 

The  expenditures  by  the  committee  in  the  erection 
of  a  jail  were  so  made  under  the  orders  of  the  county 
court,  but  the  means  adopted  by  the  county  court  to 
effect  the  removal  seem  to  have  been  abandoned,  and 
resort  had  to  legislative  aid.  The  expenditure,  there- 
fore, by  one  set  of  the  defendants,  made  before  the 
filing  of  the  bill,  was  not  so  necessarily  connected  with 
the  apprehended  illegal  acts  of  others  to  accomplish 
the  removal,  as  that  they  were  all  proper  parties  to 
the   same   bill. 

The  acts  of  one  part  of  the  defendants  are  accom- 
plished, ended,  and  abandoned,  as  a  means  of  attaining 
the   end    the   bill   is   filed   to   prevent. 
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The  acts  of  the  other  are  threatened  and  impend- 
ing, so  that  whatever  may  be  the  liability  of  the  for- 
mer to  refund  the  taxes  collected  and  expended,  the 
relief  sought  against  them  is  for  matters  of  a  distinct 
and  independent  nature  from  those  for  which  the  other 
defendants   are   sued. 

For  these  reasons  we  are  of  opinion  that  the  bill 
is  multifarious,  but  as  the  cause  will  have  to  be  re- 
manded, this  defect  may  be    remedied    by  amendment. 

The  result  is  that  the  chancellor's  decree  overruling 
the  demurrer,  with  the  modification  above  indicated, 
is  affirmed,  and  the  cause  will  be  remanded  for  the 
proceedings. 

The  costs  of  this  court  will  be  paid  by  the  defend- 
ants, and  the  costs  of  the  chancery  court  as  may  be 
hereafter   adjudged. 


Wm,  H.  Finley  v.  Jesse  Gaut  a  al. 

Judgments  AMD  Decrees.  Sale  of  land  under  execution  issued  upon  a 
judgment  that  hat  Seen  satisfied.  Void.  Evidence.  An  execution  UBued 
upoD  a  judgment  which  has  been  satisfied,  has  no  basin  on  which  to 
rest,  and  a  sale  under  such  execution  is  void;  the  rule  eaveat  emptor 
applies  to  the  purchaser.  And  if  the  fact  of  the  judgment  having 
been  satisfied  does  not  appear  on  the  record,  extraneous  testimony 
may  be  introduced  to  show  that  fact.  This  U  not  a  collateral  attack 
on  the  judgment,  nor  an  attack  to  show  by  extraneous  evidence  that  i  j 
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is  void,  but  is  simply  showing  that  the  judgment  has,  subsequently  to 
its  rendition,  been  paid. 
Cues  cited :  Henderson  v.  Starritt,  4  Sneod ,  470 ;  Hughes  v.  Bryan's 
Lessee,  6  Yerg,  471 J  Ingle  ».  McCurry,  1  Heis.,  26 ;  Sherrell  v.  Good- 
rum,  3  Hum.,  428. 


FROM    BRADLEY. 


Appeal  from   the  Chancery  Court. 

No  record    found. 

Freeman,  J.,  delivered  the  opinion  of  the  court. 

This  bill  is  filed  to  have  a  cloud  removed  from  the 
alleged  title  of  complainant.  The  adverse  title  is  one 
obtained  by  Jesse  Gaut,  under  a  purchase  made  by 
virtue  of  sales  made  under  two  executions  issued  from 
the  Circuit  Court  of  Bradley  county,  on  two  judgments 
rendered  in  favor  of  J  no.  H.  Paynes,  clerk  of  the 
Circuit  Court  of  Bradley  county,  on  notes  given  by 
Finley  for  the  purchase  of  the  land  now  in  contro- 
versy. The  first  judgment  was  rendered  January, 
1861,  for  $133,  and  costs,  the  second  at  September 
term,  1861,  and  the  second  note  given  for  the  land, 
for   $575,    with   interest   and   costs. 

An  amended  bill  is  filed  to  have  a  tax  title,  re- 
vealed by  Gaut's  answer  as  having  been  obtained  by 
him,   declared   void   and   set   aside. 

We  may  dispose  of  the  tax  title  here  by  saying  it 
is  a  nullity  by  reason  of  the  fact  that  the  land  was 
advertised  for  sale  but  twice,  and  by  the  further  fact 
of   defective   description   of    the   land    in   the    advertise- 
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meot,  it  being  similar  to,  if  not  more  defective  than 
the  case  of  Henderson  v.  Slarritt,  4  Sneed,  470,  and 
falls   clearly   within   the   ruling   in   that   case. 

Another  preliminary  question  may  be  disposed  of 
here.  Gaut,  in  one  aspect  of  his  case,  claims  title  to 
the  land  under  a  redemption  made  by  one  Philips  as 
a  judgment  creditor  of  Finley.  The  judgment  under 
which  this  redemption  was  had,  as  shown  by  Gaut's 
answer,  was  obtained  in  an  action  of  trespass,  insti- 
tuted in  1864,  against  Finley  et  ah.,  by  Philips, 
while  Finley  was  absent  in  the  army,  perhaps.  There 
was  no  service  of  process  on  him,  or  appearance  by 
him  in  the  case,  but  an  ancillary  attachment  was 
issued  by  the  clerk  in  the  case,  and  levied  on  Finley's 
land.  Publication  was  ordered  as  to  Finley,  a  decla- 
ration was  filed,  on  the  assumption  that  the  levy  on 
the  land  brought  Finley  into  court.  Judgment  by  de- 
fault was  taken  under  this  proceeding,  a  jury  em- 
paneled, and  ultimately  a  judgment  rendered  against 
Finley  et  ah.  for  $3,000  damages.  Under  this  judg- 
ment Philips  attempted  a  redemption  of  the  land  from 
Gaut,  who  had  obtained  an  assignment  of  the  rights 
of  Copelaud,  who  bad  purchased  under  the  two  first 
judgments   referred   to. 

The  record  filed  in  the  case  show  the  proceedings 
to  have  been  as  stated  in  Gaut's  answer,  that  is,  a 
case  of  a  judgment  obtained  without  service  of  process 
in  an  action  of  test,  the  assumed  jurisdiction  being 
alone  by  virtue  of  the  levy  of  an  ancillary  attachment 
on  the  land. 

The    levy   of    the    attachment    in   this   case,   without 
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service  of  process  personally,  did  not  give  the  court 
jurisdiction,  nor  bring  the  party  into  court,  as  has 
been  repeatedly  held  by  this  court.  Ingle  v.  McOurry, 
administratrix,    1    Heis.,    26,   and   other   cases. 

A  judgment  rendered  against  a  party  without  ser- 
vice of  process,  without  appearance  by  him,  except  in 
cases  provided  for  by  statute,  is  void:  6  Yer.,  471. 
A  void  judgment,  apparent  on  the  face  of  the  record, 
is  a  nullity,  is  no  judgment  at  all,  is  no  protection 
to  anyone,  and  stands  as  if  no  judgment  at  all  had 
been  rendered :  Sherrel!  v.  Ooodrum,  3  Hum.,  428,  and 
other  cases  cited;  King's  Digest,  vol.  3,  p.  121,  122. 
Such  judgment  must  be  held  a  nullity  whenever  brought 
in  question,  the  defect  appearing  on  its  face.  We 
therefore  hold  that  no  rights  were  or  could  be  obtained 
by  either  Philips  or  Gaut  under  this  proceeding. 
None  but  a  judgment  creditor  could  redeem.  Philips 
was  not  a  judgment  creditor;  his  assumed  judgment, 
being  a  nullity,  did  not  entitle  him  to  the  rights  of 
such   a    creditor. 

The  case  stands,  then,  alone  upon  the  rights  of 
Gaut  under  the  transfer  from  Copeland  and  wife  of 
their  purchase  of  the  land  under  the  sales  by  execu- 
tion, on  the  two  judgments  in  favor  of  Payne,  clerk, 
from  the  Circuit  Court  of  Bradley  county.  If  Cope- 
land  obtained  a  good  title  under  this  purchase,  it 
having  been  transfered  to  Gaut,  then  he  has  the  title, 
or,  at  any  rate,  the  right  to  call  for  the  title  of  Fin- 
ley,  which  defeats  Fiuley's  claim  of  title  to  the  land 
in   his    bill. 

It   is   insisted    this   title    is   void    because   the    judg- 
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ments  were  paid  to  the  clerk,  or  the  amounts  due  on 
the  notes,  and  they  being  paid,  no  execution  could  be 
issued  on  them,  or  sale  be  legally  made,  so  as  to  vest 
title  in  the  purchaser.  The  rule  of  caveat  emptor  ap- 
plies to  a  purchaser  at  execution  sale,  and  he  must 
stand  or  fall  on  the  validity  of  the  title  thus  ac- 
quired. 

It  is  insisted,  the  judgments  being  regular  on  their 
face,  cannot  be  collaterally  attacked.  This  principle  is 
axiomatio,  but  there  is  no  collateral  attack  on  the 
judgments  themselves,  no  effort  to  show  they  are  void 
by  extrinsic  testimony ;  but  the  ground  assumed,  as  we 
understand  it,  is  that  the  judgments  have  been  paid 
and  discharged.  If  this  be  so  it  is  clear  the  execu- 
tions were  wrongly  issued,  and  had  no  basis  on  which 
to   rest. 

We  do  not  think  the  fact  of  payment  of  the  notes 
before  judgment  could  be  shown  by  way  of  defeating 
the  judgments,  as  this  would  be  a  proper  matter  of 
defense  to  the  motion  for  judgment,  and  a  proper 
ground  for  reversal  on  appeal  or'  writ  of  error.  If, 
with  such  evidence  presented,  the  court  had  rendered 
judgment,  a  party  could  not  be  allowed  to  attack  a 
judgment  collaterally,  and  have  it  declared  void  by 
showing  that  there  existed  no  cause  of  action  at  the 
time  of  the  commencement  of  the  suit,  or  at  the  ren- 
dition of  the  judgment.  This  would  be  to  re-try 
collaterally  the  question  already  adjudicated  in  the 
former   trial   when   the  judgment   was   rendered. 

The  only  question,  then,  is,  whether  the  judgments 
are    shown    to    have    been     paid    and    discharged    since 
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their  rendition.  The  judgments  on  their  face  being 
regular,  and  no  discharge  of  them  appearing  of  record 
on  the  execution  docket,  where  by  law  such  satisfac- 
tion ought  to  appear,  the  burden  of  proof  is  on  the 
party  asserting  the  fact  to  make  it  out  by  clear  and 
satisfactory   evidence. 

The  facts  ahown  in  the  record  are,  that  on  the  10th 
December,  1860,  before  the  rendition  of  the  first  judg- 
ment, sixty-seven  dollars  were  paid  on  the  first  note,  which 
was  allowed  as  a  credit  in  the  rendition  of  that  judg- 
ment, also  a  credit  for  the  interest  of  Finley  of  eight- 
tenths,  leaving  the  amount  for  which  judgment  was 
rendered,  $183.  On  the  30th  of  November,  1861, 
$100  more  was  paid,  which  was  credited  on  the  judg- 
ment, leaving  thirty-three  dollars,  or  about  that,  still 
due.  The  execution  on  this  judgment  had  been  stayed 
on  the  7th  of  March,   1861,  under  the  act  of  1861. 

There  is  also  a  receipt  of  Paynes,  proven  in  the 
record,  for  eighty-eight  dollars,  paid  November  1,  1862. 
which  does  not  specify  on  what  judgment  paid,  but 
does  specify  it  was  on  a  judgment  rendered  against 
him  and  Loug,  his  surety,  by  the  Circuit  Court  of 
Bradley  county.  We  take  it,  tbis  must  uIbo  be  held 
to  have  been  paid  on  these  judgments,  the  latter  having 
been  rendered  in  September,  1861,  for  the  full  amount 
of  the   $575,   note   and   interest. 

This  does  not  discharge  the  judgments.  It  is  true, 
on  the  last  note  Finley  was  entitled  to  have  had  a 
credit  for  his  share  of  the  lands  owned  by  him  of 
eight- tenths,  which  was  not  done;  but  on  the  principles 
we   have    laid   down    we   cannot    go    into   that   question. 
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The  clerk  may  have,  and  did  take  judgment  for  more 
than  the  judgment  ought  to  have  been  given  for;  but 
we  are  unable  to  Bee  on  what  principle  we  could  hold 
the  judgment  void  for  thin  reason.  It  would  be  to 
invalidate  a  judgment  in  a  collateral  investigation  by 
evidence  showing  it  not  to  have  been  rendered  for  the 
proper  amount  by  extrinsic  proof,  and  then  retry  the 
case,  when  the  court  rendering  the  judgment  had  juris- 
diction to  do  so.  Thia  cannot  be  done,  however  hard 
the  case  may  seem,  without  overturning  established 
principles,  and  opening  a  door  to  litigation  that  would 
do  infinitely  more  injury  than  to  allow  a  smaller 
wrong,   even   if  it   be   one,   to    be   done   in   this   case. 

In  this  view  of  the  case  we  need  only  look  at 
one  other  question,  one  into  which  the  chancellor  seems 
to  have  gone  in  his  decree,  that  is,  that  the  decree 
vesting  the  title  to  the  land  in  the  purchaser,  Finley, 
provided,  that  on  payment  of  the  last  instalment  of 
the  purchase  money,  a  copy  of  said  decree  should  be 
furnished    him    for   registration. 

It  is  shown  that  on  the  28th  of  May,  1862,  a 
copy  of  this  decree  was  furnished,  and  the  same  regis- 
tered. It  is  claimed  that  this  fact  is  by  presumption 
of  law,  conclusive  of  the  fact  of  payment.  We  are 
unable  to  agree  to  this  proposition.  It  is  a  fact  from 
which  a  conclusion  may  be  drjtwn,  of  more  or  less 
might,  that  the  payment  had  been  made  on  the  basis 
that  it  may  fairly  he  presumed  the  clerk  would  not 
have  furnished  the  copy  until  the  money  had  been 
paid.  The  weight  of  this  fact,  however,  as  evidence, 
is    met    and    counterbalanced,  or    neutralized    at    least,  by 
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the  fact  that  do  satisfaction  of  the  judgment  was  en- 
tered on  the  execution  docket.  It  was  equally  in  ac- 
cordance with  the  requirements  of  law,  and  equally 
contrary  to  the  ordinary  course  of  human  conduct,  and 
also  to  the  right  performance  of  official  duty  on  the 
part  of  the  officer,  that  Finley  should  have  had  the 
docket  satisfied,  and  that  the  clerk  should  have  done 
so,  as  that  the  clerk  should  have  given  the  transcript 
of  the  decree  before  the  money  had  all  been  paid. 
It  is  satd,  however,  that  while  the  clerk  is  shown  to 
have  been  an  excellent  officer,  and  remarkably  accurate 
and  prompt  in  the  performance  of  his  duties,  it  is 
shown  that  the  eighty-eight  dollars  receipt  had  never 
been  entered  on  the  execution  docket.  But  this  argu- 
ment may  cut  both  ways,  for  if  he  failed  to  enter 
the  credit  as  the  law  required,  it  might  be  argued 
that  he  was  equally  liable  in  those  disturbed  times  to 
have  given  the  copy  of  the  decree,  'without  a  compliance 
with  the  requirement  that  the  money  should  be  first 
paid. 

Upon  the  whole  we  do  not  feel  that  we  can  de- 
clare the  judgment  satisfied  from  the  evidence  furnished 
by  this  fact  alone,  in  connection  with  all  the  circum- 
stances. 

The  result  ie,  the  chancellor's  decree  must  be  re- 
versed, and  the  bill  of  complainant  dismissed;  but  in 
view  of  all  the  facts  we  think  the  costs  of  both  courts 
should   be   divided. 


KNOX  VILLE : 


Isaac  Humble  v.   A.  L.  Speahs  et  cU. 

Ejectment.  Outdinuling  title.  While  the  defense  is  one  ttricti  jurit,  jet 
the  law  is  well  settled  that  defendant  may  Ret  up  a  valid,  subsisting, 
outstanding  title  in  another  to  defeat  plaintiffs  action.  But  the 
plaintiff  may  show,  in  reply,  that  by  operation  of  the  statute  of 
limitations,  or  tor  any  other  cause,  such  outstanding  title  is  not  valid 
or  subsisting  at  the  time  of  the  trial. 
Cases  cited :  Dickinson  v.  Collins,  1  Swan,  516 ;  Peck  «.  Carmich&el,  9 

Yer.,  328. 


FROM    BLEDSOE. 

Appeal  from  the  Circuit  Court.  John  B.  Hoyle, 
Judge. 

S.  B.  Northbup  for  plaintiff. 

D.  C.  Trbwhitt  for  defendant. 

Freeman,  J.,  delivered  the  opinion  of  the  court 

This  is  an  action  of  ejectment.  The  main  ques- 
tion in  the  case  grows  out  of  the  defense  set  up  by 
-defendant  of  an  outstanding  title  to  the  two  hundred 
acres  of  land  over  which  the  contest  was  in  the  court 
below. 

The  plaintiff  read  a  grant  from  the  State  of  Ten- 
nessee, based  on  an  entry  of  date  September  4,  1849, 
the  grant  being  dated  March,  1856.  The  defendant 
introduced  a  grant  from  the  State  of  date  the  20th 
January,  1832,  based  on  an  entry  dated  March  1, 
1832.       This    grant    was    made    to    one     John     Riddle. 
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Defendant  showed  no  intermediate  conveyances  from 
Riddle,  nor  any  connection  whatever  between  his  title 
and  the  title  under  said  grant.  It  was  shown  by  the 
testimony  that  John  Riddle  had  left  this  country  be- 
tween twenty  and  thirty  years  since,  and  no  one  had 
known  or  heard  of  him,  or  any  of  his  family,  claim- 
ing the  land  since,  he  never  having  returned. 

While  the  defense  set  up  is  one  stricti  juris,  yet 
the  law  is  well  settled  that  defendant  may  set  up  a 
valid  subsisting,  outstanding  title  in  another  to  defeat 
plaintiff's  action.  Garner's  Lessee  v.  Johnston,  Pick.  R., 
24,  25,  C.  Ed.  The  plaintiff  may  show  in  reply,  that 
by  operation  of  the  statute  of  limitations,  or  for  any 
other  cause,  such  outstanding  title  is  not  valid  and 
subsisting  at  the  time  of  the  trial,  not  such  a  title 
as,  compared  with  that  of  the  plaintiff,  wonld  be  held 
to  prevail  against  it  in  an  action  of  ejectment.  Un- 
less snch  effect  could  be  predicated  of  it,  it  would  be 
unavailing  to  defeat  the  plaintiff's  right  of  recovery. 
Dickinson  v.   CoUins,   1   Swan,  516. 

In  the  case  of  a  deed  made  to  defeat  creditors, 
which  had  been  introduced  to  show  an  outstanding 
title  in  the  grantee  in  said  deed,  when  it  was  shown 
that  the  deed  had  been  made  about  twelve  years,  no 
claim  bad  been  set  up  under  it,  other  persons  shown 
to  have  been  in  possession  of  the  lands,  having  or 
claiming  no  connection  with  the  deed,  the  court  said, 
in  Peck  v.  Carmichael,  9  Ter.,  328,  "Though  these 
nuts  may  not  of  themselves  be  sufficient  to  authorize 
the  court  to  say  that  the  title  is  not  a  present  and 
subsisting    title,   yet   they   were    enough   to   cast   such   a 
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shade  of  suspicion  over  it  as  to  prevent  the  court 
from  granting  a  new  trial  in  order  to  have  it  inves- 
tigated  in    the   court   below." 

This  case  was  correctly  decided,  but  we  do  not 
think  the  principle,  in  its  proper  application,  will  au- 
thorize a  reversal  in  this  case,  where,  on  a  proper 
charge,  involving  the  proposition  that  the  jury  might 
look  at  all  the  facts  and  Bay  whether  Riddle's  title 
had  been  abandoned,  or  was  a  present  subsisting  legal 
title,  the  jury  has  found  for  the  defendant.  If  the 
suit  was  between  Riddle,  the  original  grantee,  or  his 
heirs,  and  plaintiff,  and  the  case  stood  alone  on  the 
two  grants,  and  proof  of  Riddle's  absence  for  the 
period  stated,  with  no  adverse  holding  on  the  part  of 
the  claimant  under  the  younger  grant,  there  could  be 
no  doubt  that  the  owner  under  the  elder  grant  would 
be  entitled  to   recover. 

We  can  see  no  reason  why  we  can  saj.  when  the 
same  question  is  before  us  on  an  outstanding  title,  that 
the  title  is  not  equally  as  valid  and  subsisting  in  the 
one   case   as   the  other. 

We  do  not  deem  it  necessary  to  discuss  the  other 
questions  referred  to  in  argument,  as  this  is  conclusive 
of    the   case,   and    the   result    would    be   the    same    way. 

Affirm   the  judgment. 
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Anne  P.  Waterbury  v.  John  R.   Russell. 

1.  Pieadwq  and  Practice.     Charge  to  jury.     Exception  to.     No  excep- 

tion in  required  to  be  taken  to  the  charge  of  the  court  below,  further 
than  to  embody  it  in  the  record,  and  present  it  for  revision  in  the 
Supreme  Court. 
Case  cited:  Weakley  v.  Pearce,  5  Heis.,  424. 

2.  Fraud.     Contracts.     Representation*.     Warranty.     Representations  made 

to  influence  the  vendee  in  buying  from  the  vendor,  which  were  effect- 
ive in  accomplishing  that  object,  are  equivalent  to  a  warranty,  and 
the  vendor  is  bound  to  answer  for  the  breach ;  and  this,  whether  in- 
nocently or  fraudulently  made. 
Case  cited:  Hogg  &  Belcher  c.  Card  well,  4  Sneed,  157. 
i.  Same.     Same.     Memorandum  of  sale.     Beprteenlatiom.     Representations 
are  in  effect  proposals  to  the  contract,  and   the  person   who   makes 
them  ie  liable  in  damages,  if  they  turn  out  to  be  untrue,  although 
they  may  not  be  embodied  in  the  written  memorandum  of  sale. 
See  Hogg  &  Belcher  r.  Card  well,  4  Sneed,  157. 


FROM    HAWKINS. 

Appeal    from   the  Circuit  Court.     Joseph  M.  Logan, 
Special   Judge. 

Netherland,    Shields,    Pulkerson,    and    C.    R. 
Vance   for   plaintiff. 

John  A.  McKinney  and  Jas.   F.   Evans  for  de- 
fendant. 

Freeman,   J.,   delivered   the   opinion    of  the   court. 

Plaintiff   sued   defendant   for    balance   due    for    price 
of   corn    in   sacks,   sold    and    delivered   to    him    in   the 
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spring  of  £1861.  Defendant  filed  a  plea  for  recoup- 
ment by  way  of  damages,  in  which  he  alleged  that 
he  made  a  contract  for  the  corn,  which  he  was  io  re-( 
ceive  from  plaintiff  if  there  was  a  tide  in  the  river; 
that  said  corn  was  to  be  delivered  to  him  as  sound 
merchantable  corn ;  that  a  portion  of  the  sacks  con- 
taining the  corn  at  the  time  of  the  contract  was  stored 
in  a  crib,  and  a  portion  in  a  carriage-house;  that  he 
sampled  that  in  the  crib,  and  found  that  it  was  of 
the  quality  agreed  upon,  and  as  represented ;  that  it 
was  represented  by  plaintiff  that  the  corn  in  the  car- 
riage-house was  in  as  good  condition  as  that  in  the 
crib,  and  upon  this  representation  received ;  that  said 
corn,  when  taken  from  the  carriage-house,  weighed,  and 
delivered  on  the  boat,  was  found  to  be  badly  damaged 
by  heating,  mould,  and  rust;  that  this  fact  was  known 
to  plaintiff  and  her  agents,  but  was  concealed  from 
the  defendant,  said  damage  not  appearing  from  the 
outside  of  the  sacks;  that  on  sending  said  corn  to 
market  it  was  found  greatly  damaged,  and  sold  at  a 
loss,  etc.,  whioh  he  asks  to  have  recouped  or  set-off 
against   plaintiff's  claim. 

Plaintiff  replied  that  she  did  not  represent  the  corn 
in  the  carriage-house  as  No.  1,  sound,  merchantable 
corn ;  that  it  was  not  damaged  when  taken  from  the 
same ;  that  the  defendant  took  the  said  corn  at  his 
own  risk,  and  no  deception  was  practiced  on  him ;  and 
that  there  was  no  damage  from  any  misrepresentation, 
etc. 

On  this  replication  issue  was  taken,  and  the  case 
went   to   the  jury,   and   they   found   in   favor  of  the  de- 
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fendant,  assessing  his  damage,  from  which  there  is  an 
appeal  in   error   to   this   court. 

Upon  these  pleadings,  the  fact  of  plaintiff  having 
represented  the  corn  as  No.  1  merchantable  corn  is 
put  in  issue  first,  and  second,  whether  the  corn  was 
damaged  at  the  time  it  was  taken  from  the  house ; 
third,  whether  the  defendant  took  the  corn  at  his  own 
risk,  which  last  proposition,  however,  ia  involved  in 
the  first,  as  to  whether  he  took  it  on  the  faith  of 
the   representations   made   by   plaintiff. 

On  looking  at  the  testimony,  the  proof  well  war- 
rants the  jury  in  finding  that  such  representations  were 
substantially  made,  and  that  the  corn  was  in  the  con- 
dition  stated   by   the   plea   of   defendant. 

The  case  must  be  affirmed,  unless  there  is  error 
affecting  the  result  in  the  charge  of  the  court.  How- 
ever, a  preliminary  question  is  made  that  the  bill  of 
exceptions  states  that  the  charge  was  not  excepted  to 
at  the  trial,  and  for  that  reason  no  objection  can  be 
taken  to  it  here. 

This  is  an  erroneous  view  of  the  question.  No 
exception  is  required  to  be  taken  to  the  charge  of 
the  court  below  further  than  to  embody  it  in  the  re- 
cord,  and   present   it   for   revision   in   this  court.       Such 

the  rule  laid  down  in  the  case  of  Weakly,  etc.,  v. 
Pearce,    5    Heis.,   424,   and    we    have    no   doubt   of    its 


With   reference   to   the   question   of  misrepresentation 

of  the   character   and   condition    of  the   article   sold,  the 

rules   of  the   law   are   well  'stated    in   the   case   of  Hogg 

&   Belcher    v.    Car  dwell,   4    Sneed,    157,   substantially   as 

ll—voi~  8. 
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follows:  That  if  they  were  made  to  influence  the  bar- 
gain, and  did  have  that  effect,  they  would  be  equiva- 
lent to  a  warranty,  and  the  vendor  bound  to  answer 
for  the  breach.  Whether  they  were  made  innocently 
or  fraudulently  could  make  no  difference  if  an  injury 
resulted  to  the  purchaser,  who  relied  on  their  truth, 
and  made  the  trade  on  the  faith  of  this  correctness. 
The  damage  to  the  vendee  in  such  cases  does  not  de- 
pend on  the  motives  of  the  vendor.  Upon  a  careful 
scrutiny  of  the  very  elaborate  charge  of  his  honor,  we 
find  this  principle  substantially  the  rule  given  the  jury 
for  their  guidance.  It  is  true  he  has  repeated  the 
principle  in  various  forms  very  unnecessarily,  yet  we 
can    find    no   substantial    misdirection    on    this   question. 

It  is  insisted  that  as  there  is  shown  to  have  been 
a  memorandum  of  the  terms  of  the  trade  reduced  to 
writing,  that  this  must  alone  be  looked  to,  and  no 
parol  evidence  of  representations  could  be  shown,  and 
that  said  memorandum  contained  no  warranty,  therefore 
none   could    be   shown   outside   of  it. 

In  the  case  from  which  we  have  quoted  above  the 
very  question  here  raised  was  presented,  and  the  court 
held  the  party  entitled  to  reconp  his  damages,  the  re- 
sult of  misrepresentation  of  the  quality  of  the  tobacco 
sold.  The  court  say:  "The  fact  that  this  was  not 
inserted  in  the  written  contract  can  make  no  differ- 
ence. It  was  not  a  part  of  the  contract  of  sale,  but 
the  inducement  to  it.  It  was  a  distinct  collateral 
matter  on  which  liabilities  arise  that  may*  be  enforced." 
See  p.  157. 

This    is   conclusive   of   all    the   questions    really   pre- 
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sen ted  in  this  case,  and  do  other  need  be  noticed. 
We  are  well  satisfied  with  the  verdict,  and  have  no 
doubt  that  the  justice  of  the  case  has  been  reached 
We  therefore  affirm  the  judgment. 


R.  S.  Breeden   v.  A.  D.  Gbigg. 

1.  Parol  Evidence.      Written  inttrumentx.    The  rule  that  parol  evidence 

is  admissible  to  contradict  or  vary  a  written  contract  is  inapplicable 
to  cases  where  the  contract  is  conditional.  In  such  cases,  parol 
evidence  is  admissible  to  prove  the  conditions,  because  it  is  only  by 
such  proof  that  the  real  character  of  the  transaction  can  be  .de- 
veloped. 
Cases  cited :  Perry  v.  Patterson,  5  Hum.,  133 ;  Evans  v.  Gibbs,  6  Hum., 
403. 

2.  Equity.     Remedy  at  lau).     Where  a  defendant  at  law  finds  that  his  de- 

fense ia  embarrassed,  he  may,  after  judgment,  invoke  the  aid  of  a 
court  of  equity  to  set  up  his  defense. 


FROM   LOUDON. 

Appeal   from   the  Chancery  Court.      O.   P.   Temple, 
Chancellor. 

Rodgerb   &   Welcker   for   complainant. 

D.  R.  Nelson   for  defendant. 

Deadebick,  J.,  delivered   the   opinion   of  the  court. 
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This  Ss  a  bill  by  complainants,  administrator  and- 
administratrix  of  Wm.  Breeden,  to  enjoin  an  execution 
issued  on  a  judgment  against  them  for  about  $115  in 
fa?or  of  A.  D.  Grigg.  The  allegations  are  that  Grigg 
held  claim  on  the  estate  amounting  to  $219.23.  The 
estate  was  being  administered  under  the  insolvent  laws. 
At  the  solicitation  of  Grigg  they  paid  him  forty-five 
dollars,  and  made  to  him  a  note  for  1115,  thns 
leaving  still  a  balance  not  paid  or  provided  for  by 
note.  The  note  for  $115  was  in  the  individual  names 
of  complainants.  The  claim  of  Grigg  was  there  recog- 
nized and  secured  or  provided  for  by  note,  with  the 
distinct  understanding  and  agreement  by  the  parties  to 
it  that  Grigg  should  hold  the  same,  and  not  sue  on 
it  until  it  should  be  ascertained  what  would  be  due 
him  on  a  final  settlement  of  the  insolvent  estate,  and 
then,  if  the  full  amount  of  said  note  should  not  be 
due  him,  it  was  to  be  abated.  That  in  violation  of 
this  agreement,  and  of  every  principle  of  right,  Grigg 
sued  at  law  and  recovered  judgment  against  complain- 
ants, who  made  no  defense  at  law,  as  the  note  was 
individual  in  its  character;  that  execution  was  issued 
and  levied  on  the  land  of  one  of  complainants;  that 
the  estate  is  not  yet  closed,  but  it  is  now  certain  that 
Grigg  has  received  his  full  pro  rata  in  the  forty-five 
dollars,  and  that  he  will  be  entitled  to  no  more,  and 
is  entitled  to  collect  no  part  of  the  judgment;  that 
Grigg   has   no   fixed   abode,  and   has   no   property  ete. 

Grigg   demurred    to    the    bill,   and    assigned    several 
causes  of  demurrer. 

The   main   grounds   relied   on   are  that  the  note  sued 


SEPTEMBER  TERM,  1874. 


on  was  a  written  contract,  which  cannot  be  changed 
or  set  aside  by  proof  of  an  oral  contract  cotempora- 
neous  with  the  written  contract,  and  that  complainants 
had   an   unembarrassed   remedy   at  law. 

The  chancellor  overruled  the  demurrer,  and  re- 
quired   defendants   to   answer. 

It  is  insisted  here,  that  upon  the  familiar  principle 
that  parol  evidence  is  not  competent  to  alter,  vary, 
add  to,  or  take  from,  a  written  contract,  the  demurrer 
ought  to  have  been  sustained. 

There  can  be  no  controversy  as  to.  the  correctness 
of  the  rule  of  evidence  invoked,  but  the  question  is, 
whether  it  is  applicable  to  the  facta  alleged  in  the 
bill.  It  is  not  denied  by  complainants  that  they 
signed  and  delivered  the  note  for  $115,  but  they  say 
that  it  was  only  signed  and  delivered  as  an  acknowl- 
edgement that  Grigg  had  a  valid  claim  against  the 
estate,  and  that  he  was  to  hold  it,  not  as  a  claim 
against  them  individually,  until  it  was  ascertained  what 
would  be  tbe  pro  rata  distribution  going  to  Grigg,  and 
then  they  were  to  be  bound  on  the  note  for  such 
pm  rata  amount.  It  is  alleged  til  at  the  note 
was  signed  and  delivered,  but  to  be  binding  only 
conditionally,  and  hence  the  legal  effect  of  the  allega- 
tion is,  that  the  note  was  held  by  Grigg  as  an  es- 
crow, and  that  in  violation  of  the  contract  under  which 
he  held  it,  he  was  seeking  to  enforce  it  before  the 
condition  on  which  its  vitality  depended  had  been 
complied  with.  In  such  case  it  is  only  by  parol 
'  proof  that  the  real  character  of  the  transaction  can  be 
developed.       Tbe   cases   of  Perry  v.  Patterson,  5   Hum., 
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133,  and  Evana  v.  Gibbs,  6  Hum.,  403,  are  illustrations 
of  conditional  executions  of  contracts.  It  follows,  that 
the  rule  relied  on  as  to  the  incompetency  of  parol 
proof  to  vary  or  change  a  written  contract,  has  no 
application  to  the  facta  of  this  case.  The  chancellor 
was,  therefore,  correet  in  overruling  the  demurrer  on 
this   ground. 

It  is  next  insisted  that  complainant  could  have 
made  his  defense  at  law  without  embarrassment.  It 
is  only  necessary  to  remark,  that  upon  the  allegations 
in  the  bill,  it  is  not  at  all  clear  that  complainants 
could  have  defended  successfully  against  the  fraud  being 
perpetrated,  on  a  trial  at  law.  To  say  the  least  of 
it,  their  remedy  at  law  was  not  clear  and  unembar- 
rassed, and,  therefore,  the  demurrer  on  that  ground 
was   properly   overruled. 

After  the  demurrer  was  overruled,  Grigg  answered, 
denying  the  material  allegations  of  the  bill,  but  as  his 
oath  was  waived,  his  answer  is  not  evidence  for  him. 
Both  of  the  complainants  were  examined  as  witnesses, 
and  they  fully  sustain  the  allegations  of  the  bill,  and 
make  the  real  character  of  the  transaction  entirely 
clear. 

It  is  manifest  on  this  proof  that  the  note  for  $115 
was  given  not v  to  be  binding  on  complainants,  except 
upon  the  condition  that  upon  winding  up  the  estate 
that  amount  should  be  found  coming  to  Grigg  as  his 
pro  rata  share.  It  is  further  shown,  that  although 
the  estate  is  not  entirely  wound  up,  yet  enough  has 
been  ascertained  to  know  that  nothing  further  will  b« 
"*ue   to   Grigg,   and,   therefore,   that   the    note    for    $115. 
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has  never  become  operative  as  a  binding  contract.  It 
b  further  apparent,  from  the  proof,  that  Grigg  is 
making  a  fraudulent  attempt  to  enforce  collection  of 
the   note. 

The  defendant  Grigg  fails  to  testify  in  the  case, 
but  relies  upon  the  testimony  of  two  witnesses,  by 
whom  he  seeks  to  contradict  one  of  the  complainants; 
bat  do  effort  is  made  to  contradict  the  evidence  of 
the  other  complainant,  which  is  full  and  satisfactory. 
We  think  the  effort  to  contradict  one  of  the  complain- 
ants is  entitled  to  little  consideration,  as  it  rests  upon 
the  detail  of  conversations,  as  to  which  the  memories 
of  complainant  and  the  defendant's  witnesses  differ  in 
some  particulars  which  are  not  of  vital  importance, 
and  which  do  .not  conflict  with  the  testimony  of  the 
two   complainants   on    the   real   question   at   issue. 

The  chancellor  was  of  opinion  that  the  proof  of 
complainants  made  out  a  case  for  relief  under  the  alle- 
gation of  the  Mil,  and  we  are  satisfied  with  the  cor- 
rectness of  his  conclusions,  and  affirm  his  decree  with 
costs,   and   dismiss   the    petition    for   re-hearing. 
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Evidence.  At  to  contradidory  ttalements  by  initnexs.  When  it  witness  has 
been  asked  as  to  contradictory  statements  which  he  neither  admits 
nor  denies,  evidence  of  such  statementn  is  admissible.  Such  evidence 
is  admissible  not  as  a  contradictory  statement,  aa  there  is  no  apparent 
contradiction  where  the  witness  says  he  does  not  remember  to  have 
made  the  statement ;  but  the  evidence  is  admissible  because  the  im- 
parted statement,  when  proved,  may  be  euch  as  to  amount  to  a  direct 
contradiction  of  the  witness,  and  may  convince  the  jury  that  the  wit- 
ness did  not  speak  the  truth  in  saying  he  did  not  remember  making 
the  ut 


PROM    KNOX. 


Appeal   from   the   Circuit   Court. 

Baxter  &  Son  for  Reagan. 

No  counsel  for   Mabry. 

Turkey,   J.,   delivered   the   opinion   of  the   court. 

Thia  ease  conclusively  illustrates  the  truth  of  the 
rule  as  contended  for  by  Mr  Philips  in  his  work  on 
Evidence,  vol.  2,  959-60,  in  which  he  says:  "If  a 
witness,  say  all  the  elementary  books,  has  been  asked 
as  to  contradictory  verbal  statement,  which  he  neither 
admits  or  denies,  it  seems  doubtful  whether  evidence 
of  the   statement   is   admissible."  ... 

Park,  B.,  admitted  the  evidence,  Tindal,  C.  J.,  and 
Lord   Abinger,   C.   B.,   excluded   it   ut   nisi  prius. 

"The    ruling   of  Park,   B.,    appears   to   be    the    most 
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Bound  and  fittest  to  be  followed.  It  is  true  the  proof 
of  the  statement  imputed  to  the  witness,  which  he 
says  he  does  not  remember  to  have  made,  is  not  ad- 
missible as  a  contradictory  statement,  for  until  further 
inquiry  is  made  there  is  no  apparent  contradiction; 
but  still  it  seems  the  evidence  should  be  admitted, 
for  the  imputed  statement,  when  proved  may  be  such 
as  to  amount  to  a  direct  contradiction  of  the  witness, 
and  may  also  possibly  convince  the  jury  that  the  wit- 
ness did  not  speak  the  truth  in  saying  he  did  not 
remember   making   the   statement. 

"  If  the  rule  were  otherwise  it  might  happen  that 
under  the  pretence  of  not  remembering,  a  witness  who 
has  made  a  false  statement,  and  who  knows  it  to  be 
false,   would   escape   contradiction   and    exposure." 

This  rule  of  evidence,  which  is  h>  completely 
founded  in  reason  and  common  sense,  was  violated  in 
the   rejection   of  the   testimony    Claig. 

Reverse   the  judgment. 
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Heatherly  v.   Hill. 

Patoes  Oath.  Motion  to  depauperize.  Discretion  of  tkc  court.  It  in  im- 
possible to  lay  down  it  rule  whieli  will  govern  in  every  cane,  in  deter- 
mining whether  a  party  shnuld  he  depauperized  or  not.  Much  must 
he  left  to  the  Bound  discretion  of  the  judge  who  tries  the  question, 
but  on  such,  trials  the  uniform  language  of  the  court  hat  been,  that 
the  laws  passed  to  enable  poor  persons  <o  litigate  their  rights  in 
court  should  be  construed  and  administered  with  great  liberality. 


FROM     CAMPBELL. 


Appeal  from  the  Circuit  Court.  David  K.  Young, 
Judge. 

Cooke,   Henderson  &  Jourolmon  for  plaintiff. 

Houk   &   Washburn    for   defendant. 

Nicholson,  C.  J-,  delivered  the  opinion  of  the  court. 

Hill  sued  Heatherly  before  a  justice  of  the  peace 
in  Campbell  county  on  an  account,  and  got  judgment 
for  ninety  dollars.  Heatherly  appealed  to  the  circuit 
court  on  the  pauper  oath.  Hill  moved  to  dismiss 
the  appeal  for  want  of  a  bond  for  the  appeal.  No 
action  was  taken  on  the  motion,  but  at  the  next  term 
Hill  moved  for  a  rule  on  Heatherly  to  show  cause 
why  he  should  not  be  depauperized,  and,  upon  proof, 
the  court  made  the  rule  absolute,  and  ordered  that  if 
bond  aud  security  were  not  given  by  the  drat  day  of 
next  term,  the  appeal  should  be  dismissed.  Heatherly 
took   a   bill   of  exceptions.       At   the   nest   term    Heath- 
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erly  having  failed  to  give  bond  and  security,  bis  ap- 
peal was  dismissed,  when  he  appealed  in  error  to  this 
court   upon   this   pauper   oath. 

The  only  question  is,  whether,  under  the  proof  on 
the  motion  to  dispossess  Heatherly,  the  court  erred  in 
making  the   rule   absolute? 

According  to  the  proof,  Heatherly  had  an  old 
mare  and  two  colts,  a  yoke  of  oxen,  ten  or  eleven 
aheep,  two  sows  and  pigs,  five  or  six  head  of  cattle, 
all  valued  at  about  two  hundred  dollars,  and  all  being 
property  exempted  from  execution.  Heatherly  made 
oath  that  he  was  unable  to  give  security  for  the  ap- 
peal because  of  his  poverty,  and  that  he  had  tried  to 
get  security  but  had  failed.  Under  this  proof  was 
Heatherly  entitled  to  prosecute  bis  appeal  upon  taking 
the  pauper  oath  ?  It  is  impossible  to  lay  down  a 
rule  which  will  govern  in  every  case  in  determining 
whether  a  party  should  be  depauperized  or  not. 
Much  must  be  left  to  the  sound  discretion  of  the 
judge  who  tries  the  question,  but  on  such  trials  ■  the 
uniform  language  of  this  court  has  been,  that  the  laws 
passed  to  enable  poor  persons  to  litigate  their  rights 
in  court  should  be  construed  and  administered  with 
great  liberality.  This  is  especially  so,  in  view  of  our 
liberal  policy  in  exempting  property  from  execution. 
Without  undertaking  to  lay  down  a  general  rule  we 
are  content  to  hold,  that  upon  the  proof  in  this  case 
we  do  not  think  that  the  law  has  been  administered 
in  that  spirit  of  liberality  which  should  characterize 
such  proceedings.  It  was  requiring  too  much  of  a 
party   with    so   little    property,   and    that    exempt    from 
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execution,  to  give  bond  and  security  in  an  amount 
larger,  probably,  than  the  entire  value  of  bia  property, 
or  be  deprived  of  the  right  to  have  his  cause  tried. 
We  are  of  opinion  that,  according  to  the  proof,  the 
circuit  judge  failed  to  exercise  a  sound  discretion  in 
making  the  rule  absolute,  but  that  the  same  should 
have  been  dismissed. 

The  judgment  will    be  reversed    and  the    cause  re- 
manded   for   trial. 


Cathcart   v.    Thomas. 


CoKTaACT.  Consideration.  Forbearance  to  toe.  An  agreement  to  forbear 
for  a  time,  proceedings  at  law  or  in  equity,  to  enforce  a  well  founded 
claim  is  a  valid  consideration  ior  a  promise.  Nor  need  the  agree- 
ment to  a  delay  be  for  a  time  certain,  for  it  may  be  a  reasonable  time 
only,  and  yet  be  a  sufficient  consideration  for  a  promise.  Bat  in  de- 
claring on  a  promise  made  on  such  a  consideration,  the  plaintiff  must 
allege  and  prove  ihe  actual  time  of  forbearance,  and  if  this  be  judged 
by  the  court  to  be  reasonable,  the  action  will  be  sustained ;  but  where 
the  stay  of  action  is  wholly  uncertain,  or  such  as  can  be  of  no  benefit 
to  the  debtor,  or  detriment  to  the  creditor,  it  is  not  enough. 


FROM    MONROE. 


Appeal  from   the  Circuit  Court.       Elijah  T.  Hall, 
Judge. 

G.   W,    Pichkl   for   plaintiff. 
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Bbowh  <ft  Hicks  for  defendant. 

Nicholson,  C.  J-,  delivered  the  opinion  of  the  court. 

Thomas  and  Denton  as  administrators  of  A.  B. 
Denton,  sued  Jos.  Cathoart  before  a  justice  of  the 
peace  of  marion  county  on  a  note  for  two  hundred 
and  fifty  dollars,  executed  by  Isaac  Denton  as  princi- 
pal, and  Jos.  Cathcart  as  surety,  payable  to  A.  B. 
Denton.  Jos.  Cathcart  signed  his  name  as  surety 
several  years  after  the  note  was  executed  by  Isaac 
Denton,   the   principal, 

Jos.  Cathcart  resisted  a  judgment  upon  the  ground 
that  there  was  no  valid  consideration  for  his  promise 
to  pay  the  note.  To  show  a  valid  consideration  for 
the  promise,  the  administrators  proved  that  Cathcart 
admitted  that  "he  proposed  to  A.  B.  Denton  to  sign 
the  note  as  security,  if  he  would  wait  awhile  on  Isaac 
Denton." 

The  question  before  the  jury  was,  whether  this 
evidence  was  sufficient  to  show  a  valid  consideration 
for  Cathcart'fl  promise  to  pay  the  note?  In  reference 
to  this  question  the  circuit  judge  charged  the  jury, 
that  "an  agreement  on  the  part  of  A.  B.  Denton  to 
'wait  awhile'  on  Isaac  Denton  for  the  debt  'if  Cath- 
cart would  sign  the  note,'  as  security,  would  not  of 
i'self  be  such  consideration  as  would  support  Cathcart's 
undertaking,  but  it  would  require  an  agreement  to 
wait  for  some  definite  period  of  time  to  form  a  suffi- 
cient consideration  for  the  undertaking.  That  if  Cath- 
cart,   the   defendant,   proposed   to   A.  B.  Denton   to  sign 
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said  note  as  security  if  he  'would  wait  awhile'  on 
Isaac  Denton,  that  he,  Cathcart,  would  not  be  bound 
by  such  promise,  unless  said  proposition  was  accepted 
by   A.    B.   Denton." 

We  understand  the  judge  to  charge,  first,  that  a 
promise  to  pay,  baaed  upon  agreement  to  "wait  awhile," 
would  not  be  binding  for  want  of  a  sufficient  consid- 
eration, because  no  definite  time  of  delay  was  agreed 
on;  but  in  the  next  place,  that  a  promise  to  pay, 
based  upon  a  proposition  to  become  surety  if  A.  B. 
Denton  would  wait  awhile,  would  be  binding  on  Cath- 
cart, if  A.  B.  Denton  accepted  the  proposition.  The 
two  propositions  seem  to  us  to  be  irreconcilable. 
The  first  is,  that  an  agreement  to  wait  awhile  would 
not  be  sufficient,  and  the  other  is,  that  a  proposition 
to  sign  as  security  if  Denton  would  wait  awhile  would 
be   sufficient   if  Denton   agrees   to   the   proposition. 

We  are  unable  to  see  how  the  jury  could  apply 
the   charge,   as  given,   to   the   proof. 

It  is  said  by  Mr.  Parsons  in  his  work  on  Con- 
tracts, vol.  1,  440,  that  "an  agreement  to  forbear  for 
a  time,  proceedings  at  law  or  in  equity,  to  enforce  a 
well  founded  claim,  is  a  valid  consideration  for  a 
promise."  Further  on,  page  442,  "  nor  need  the 
agreement  to  a  delay  be  for  a  time  certain,  for  it 
may  be  a  reasonable  time  only,  and  yet  be  a  sufficient 
consideration  for  a  promise.  But  in  declaring  on  a 
promise  made  on  such  a  consideration,  the  plaintiff 
must  allege  and  prove  the  actual  time  of  forbearance, 
aud  if  this  be  judged  by  the  court  to  be  reasonable, 
the    action    will    be    sustained;     but   when    the    stay   of 
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action  is  wholly  uncertain,  or  such  as  can  be  of  no 
benefit  to  the  debtor  or  detriment  to  the  creditor,  it 
is   not   enough." 

As  this  was  a  case  originating  before  a  justice  of 
the  peace,  we  are  to  presume  that  the  case  was  tried 
on  proper  averments,  and  assuming  that  the  jury  were 
satisfied  that  A.  B.  Denton  agreed  to  wait  awhile,  if 
the  proof  showed  that  Denton  did  forbear  in  conse- 
quence of  this  promise,  and  showed  also  the  actual 
time  of  forbearance,  then,  under  the  charge  of  the 
judge,  that  if  Denton  accepted  Cathcart's  proposition 
tne  promise  would  be  binding,  there  was  no  error  in 
the  finding  of  the  jury  or  in  the  judgment  of  the 
court.  The  error  in  the  charge  in  first  telling  the 
jury  that  a  promise  to  be  binding  must  be  based  on 
an  agreement  to  "wait  a  definite  time,"  was  an  error 
in  favor  of  Cathcart,  and  he  cannot  take  advantage 
of  it  in  this  court.  It  appears  from  the  proof  that 
the  proposition  for  delay  was  acceptefl,  and  that  suit 
was  not  brought  on  the  note  until  about  five  years 
after  Cathcart  signed  it  as  surety,  and  that  at  the 
time  he  signed  he  had  means  in  his  hands  as  agent 
of  Isaac  Denton,  the  principal,  with  directions  to  pay 
the  note,  and  there  is  evidence  making  it  probable 
that  the  delay  was  procured  by  Cathcart  because  he 
had  these  means  in  his  hands  and  he  apprehended  the 
commencement   of  legal   proceedings   to   reach   them. 

We  think  the  proof  fully  sustains  the  finding  of 
the  jury,  that  the  merits  of  the  case  have  been  reached, 
and  tli at  there  is  no  error  in  the  charge  of  which 
Cathcart   can   complain,  judgment   is   therefore    affirmed. 


KNOXVILLE: 
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MoBRELL    V.    Cawood. 

1.  Bibultino  Trust.     Join/  purchasers.     A  resulting  trust  in  land  is  not 

raised  in  favor  of  the  payor  of  the  purchase  money,  where  he,  and 
another,  jointly  purchased  land,  upon  the  agreement  and  understand- 
ing that  each  was  to  pay  a  certain  proportion  of  the  money,  and  took 
a  deed  therefor,  but  the  other  party  failed  to  pay  hie  proportion.  Id 
such  case,  they  are  joint  tenants,  each  holding,  the  legal  title  to  an 
undivided  interest,  and  the  payor  has  a  lien  for  the  proportion  which 
was  to  be  paid  by  his  co-tenant  on  the  interest  of  such  co-tenant. 

2.  Lien.     Attachment.     But  the  lien  of  the  payor  is  inferior  to  the  lien  of 

an  attaching  creditor  of  the  co-tenant 


PBOM    BULLIVAN. 


Appeal  from  the  Chancery  Court.  H.  C.  Smith, 
Chancellor. 

No  counsel  marked  for  either  party. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 

Morrell  filed  his  attachment  bill  against  Cawood, 
and  attached  his  undivided  interest  in  a  tract  of  land 
of  sixty-five  acres,  conveyed  by  Mason  Ford  to  A. 
Cawood  and  C.  U,  Sampson  jointly.  A  decree  was 
rendered  in  favor  of  Morrell,  and  the  interest  of 
Cawood   sold   and   bought   by  J.   M.  Smith   for   $505. 

At  the  same  term  at  which  the  decree  for  the 
ale  of  Cawood's  interest  in  the  land  was  made,  C.  U. 
Sampson  filed  his  petition  in  the  cause,  in  which  he 
denied  that  Cawood  had  any  real  interest  in  the  land, 
but   that  the   entire   purchase   money   was  paid   by  him, 
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and  therefore  that  do  part  of  the  land  was  subject  to 
be  sold  for  the  debts  of  Cawood.  He  asked  to  be 
allowed  to  become  a  party  to  the  suit  by  answer  or 
cross-bill,  and  to  control  the  Tight  of  Morrell  to  sub- 
ject Cawood's  interest  to  Bale.  Leave  was  given,  bnt 
the  parties  all  agreed  that  the  sale  already  made  to 
J.  M.  Smith  should  be  confirmed,  and  that  the  litiga- 
tion should  go  on  as  to  the  proceeds  of  the  Bale. 

At  the  hearing  of  the  cause,  after  proof  was  taken 
by  Sampson  and  Morrill,  the  chancellor  held,  that  as 
Sampson  had  paid  the  entire  purohase  money  of  the 
land,  he  had  a  superior  lien  therefor  as  against  Mor- 
rell's  attachment,  although  the  legal  title  to  an  undi- 
vided interest  in  the  land  was  vested  in  Cawood 
jointly   with   Sampson. 

The  question  presented,  npon  the  appeal  by  Mor- 
rell,  is   as   to   the   correctness  of  this   decree. 

It  appears  that  John  A.  Murphy  had'  owned  the 
land  in  controversy,  and  sold  and  conveyed  it  to 
Mason  -Ford,  but  held  Ford'B  note  for  $1,400  for  the 
purchase  money.  It  is  shown  by  Sampson,  in  his 
testimony,  that  be  bought  the  land  from  Ford  and 
agreed  to  pay  his  note  held  by  Murphy.  He  says 
he  paid  off  the  note  to  Murphy,  except  $102,  for 
which  he  executed  his  own  note  to  Murphy  and  took 
up  Ford's  note.  In  raising  the  money  to  pay  Mnr- 
.  phy,  Sampson,  through  and  by  the  aid  of  Morrell, 
borrowed  $137  of  George  Smith.  Sampson  then  pro- 
posed to  Morrell  that  he  might  have  an  interest  in 
the  land,  but  he  declined  taking  it,  but  said  Sampson 
could  let  Cawood  have  an  interest,  and  if  so,  he 
12— vol.  8. 
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(Morrell)  would  pay  the  $137  to  Smith,  and  that 
Cawood  could  give  the  credit  for  that  amount. 

Sampson  says  he  then  agreed  to  let  Cawood  have 
a  part  of  the  land — half  or  as  much  as  he  would  pay 
for.  By  this  agreement  with  Cawood,  the  latter  was 
to  pay  a  debt  of  Sampson  of  $237  to  M.  Y.  Acre, 
also  the  note  of  $102  to  Murphy,  and  to  pay  Ford 
a  balance  that  was  due  to  him  for  the  land.  After 
this  agreement  was  made  Sampson  consented  that  Ford 
execute  a  deed  to  himself  and  Cawood  jointly,  which 
was  done.  He  then  states  that  Cawood  failed  to  pay 
anything,  but  that  he  had  to  pay,  and  did  pay,  the 
entire  purchase  money,  and  that  Cawood  never  paid 
to   him   anything   on   the   land. 

Upon  these  facts  it  is  clear  that  no  trust  relation 
was  created  between  Sampson  and  Cawood.  The  land 
was  purchased  by  Sampson  for  himself,  and  with  his 
own  money;  but  before  taking  a  deed  from  Ford,  his 
vendor,  he  agreed  to  let  Cawood  have  an  interest  in 
the  land,  and  after  agreeing  upon  the  specific  amounts 
to  be  paid  by  Cawood,  he  then  took  from  Ford  a 
deed  conveying  the  land  to  himself  and  Cawood  jointly, 
but  there  is  nothing  on  the  face  of  the  deed  showing 
his  agreement  with  Cawood,  it  is  an  absolute  deed, 
acknowledging   the   payment  of  the   purchase   money. 

It  follows,  that  Cawood  was  vested  with  the  legal 
title  to  an  undivided  interest,  which  is  presumed  to 
be  one-half,  and  by  the  parol  agreement  between  him 
and  Sampson  he  became  debtor  to  Sampson  for  one- 
half  of  the  price  of  the  land,  for  which  Sampson  had 
the   vendor's   lien.       But   Morrell  levied   his  attachment 
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on     Cawood's     interest     by     which     a     lien     was     fixed 
thereon   superior   to   the   implied   lien   of  Sampson. 

The  result  is,  that  the  chancellor's  decree  was  er- 
roneous and  must  be  reversed,  and  a  decree  rendered 
in  favor  of  Morrell's  right  to  the  fund.  The  decree 
against  J.  M.  Smith  on  the  purchase  money  notes 
will  be  affirmed,  and  the  costs  of  this  court  will  be 
divided   between   Sampson   and   J.    M.   Smith. 


John  L.  Lonas  and  Wipe  v.  John  J.  Wolfe. 

lls  and  Notes.  Principal  and  surety.  Consideration.  The  considera- 
tion pasting  from  the  creditor  to  the  principal  debtor  is  sufficient  lo 
bind  the  surety,  even  though  bis  undertaking  be  subsequent  tb  that 
of  the  principal,  mich  action  on  the  part  of  the  surety  being  in  pursu- 
ance of  the  principal's  agreement. 


FROM   JEFFERSON. 


Judj 


Appeal  from  the  Circuit  Court.      J.  H.  Randolph, 
idge. 

Barton,   McFarland   and    Evans   for   Lonas. 

King  for  Wolfe. 

Deaderick,  J.,  delivered  the   opinion  of   the   Court, 

At  the   April    term,    1872,   Wolfe   obtained   a   judg- 
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merit  against  Lonas  and  wife  id  the  Circuit  Court  of 
Jefferson  county,  from  which  they  have  appealed  to 
this  court. 

The  judgment  was  obtained  upon  a  note  of  Win. 
M.  Branner  and  hie  mother,  D.  C,  Branner,  who  has 
since  intermarried  with  plaintiff  in  error,  John  L. 
Lonas,  the  note  being  for  $1,550,  dated  October  19, 
1869,  and  dne  one  day  after  date.  Wm.  M.  Bran- 
ner made  no  defense,  and  a  judgment  by  default;  was 
taken  against  him  at  the  return  term  of  the  writ. 
Mrs.  Branner  pleaded  payment,  and  at  a  subsequent 
term  of  the  court,  by  leave,  the  further  pleas  of 
want  of  consideration  and  usury. 

The  defendant,  in  her  plea,  avers  that  the  note 
was  executed  by  "W.  M.  Branner  on  the  19th  of  Oc- 
tober, 1869,  and  was  then  delivered  to  and  accepted 
by  plaintiff,  and  that  she  afterward,  to- wit,  on  the 
10th  of  April,  1870,  without  any  new  or  different 
consideration,  either  to  Wm.  M.  Branner  or  herself, 
signed   said   note,   etc. 

Then  follows  a  plea  of  usury.  On  the  plea  of 
payment  issue  was  taken.  The  plaintiff  confessed  usu- 
rious interest  was  taken  on  the  notes.  The  note  in 
controversy  was  taken  to  renew,  and  by  leave  of  the 
court  put  in  two  replications  to  the  plea  of  want  of 
consideration — one,  that  it  was  expressly  agreed  when 
said,  note  was  executed  by  said  W.  M.  Branner,  that 
said  D.  C.  or  B.  M.  Branner  should  sign  the  same 
as  surety;  and  the  other,  that  the  agreement  was  made 
that  said  D.  C.  or  B.  M.  Branner  should  sign  as 
surety,  and    plaintiff  would    give    time,  etc.      The  de- 
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feudant  demurred  to  these  replications,  which  demur- 
rer was  overruled  and  issue  taken.  The  replications 
contain  brief  statements  in  plain,  intelligible  language, 
of  the  facts  relied  on  as  answers  to  the  pleas  as  re- 
quired by  Code,  sec.  2931. 

'  The  issue  they  make  is,  that  the  note  was  not 
accepted  as  an  extinguishment  of  the  other  notes  held 
by  plaintiff,  and  were  not  to  be  so  accepted  until 
signed  by  D.  C.  or  B.  M.  Branner  as  surety,  and 
that  this  was  the  agreement  and  understanding  at  the 
time  of  its  execution.  And  these-  facts  are  satisfac- 
torily established  by  the  evidence,  as  is  also  the  fact 
that  B.  M.  Branner  refused  to  sign  the  note,  and 
Mrs.  Branner  did  sign  it  (but  sometime  after  it  was 
signed  by  W.  M.  Braner)  with  the  purpose  of  bind- 
ing herself  as  surety  thereon.  The  consideration  mov- 
ing from  the  creditor  to  the  principal  debtor,  is  suffi- 
cient consideration  to  bind  the  surety,  even  where  the 
surety's  undertaking  is  subsequent,  to  that  of  the  prin- 
cipal, and  is  done  in  pursuance  of  the  principal's 
agreement. 

It  is  claimed  that  the  court  erred  in  his  charge 
as  given,  since  failing  to  instruct  the  jury  upon  the 
subject  of  usury.  The  record  recites  that  the  court 
charged,  amongst  other  things  not  excepted  to,  that 
the  jury  should  inquire  whether  at  the  time  it  was 
the  understanding  between  W.  M.  Branner  and  plain- 
tiff that  security  was  to  be  given,  or  was  it  an  ab- 
solute agreement  to  take  the  note,  or  was  it  only  a 
conditional  acceptance?  If  conditionally  received,  and 
Mrs.  B.  signed  it  afterward  and  acknowledged   her   lia- 
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bility,  she  would  be  bound;  if  she  signed  with  full 
knowledge  of  her  liability,  she  would  be  bound,  etc. 

The  court  also  told  the  jury  that  as  a  general 
rule  a  party  is  not  bound  by  a  new  note  without  a 
new  consideration,  This  charge,  although  it  might 
have  been  more  full,  in  view  of  the  facts  disclosed  in 
the  evidence,  and  upon  which  the  case  mainly  turned, 
is  not  erroneous,  especially  as  it  appears  that  the  court 
had  charged  further,  and  that  bis  charge,  or  such  of 
it  as  is  omitted  from  the  record,  was  not  excepted  to. 
We  presume,  therefore,  that  it  was  in  all  respects  cor- 
rect, so  we  think  he  charged  correctly  upon  the  ques- 
tion of  usury.  But  even  if  no  charge  was  given 
upon  this  question,  we  can  see  from  the  evidence  and 
the  verdict  that  the  jury  must  have  reduced  the 
amount  of  the  note  by  deducting  therefrom  the  usury 
admitted  to  have  been  received.  There  was,  there- 
fore, no  injury  to  defendant,  even  if  there  was  no 
charge   on   this   point. 

Upon  the  whole  we  think  the  verdict  does  sub- 
stantial justice  to  the  parties,  and  we  affirm  the  judg- 
ment. 
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Joseph   Upton  v,  Gibdner  &  Hahvy. 

Pleading  and  Practice.  Scire  /ados  as  againtt  defaulting  vAineaxa.  Judg- 
ment nut  was  promptly  taken  by  the  complainant  against  a  default- 
ing witness,  and  a  scire  facial  wad  ordered  to  inane  returnable  to  the 
next  term  of  the  court.  The  clerk  and  master  failed  to  issue  the  am. 
fa.  as  ordered.  At  the  next  term  the  complainant  had  the  order  for 
the  issuance  of  the  mi.  fa.  revived,  and  the  eci.  fa.  was  accordingly 
issued,  and  was  made  known.  The  defaulting  witness  demurred  to 
the  sci.  fa.  because  it  was  not  issued  and  tested  at  the  term  at  which 
the  judgment  niri  was  entered.  Held,  that  the  neglect  to  issue  the 
aei.  fa.  wns  the  neglect  of  the  clerk  and  master,  and  not  the  neglect  of 
the  complainant,  and  that  it  did  not  operate  to  release  the  witness 
from  liability.  The  demurrer  was  overruled.  Case  of  Kituxad  \. 
Boe/en,  3  Sneed,  4,  commented  upon. 


FROM   MONROE. 


Appeal   from   the   Chancery   Court. 

No   record    found. 

Nicholson,  C.  J.»  delivered  the  opinion  of  the  court. 

In  this  suit,  pending  in  the  Chancery  Court  at 
Madison ville,  complainant  applied  to  the  clerk  and 
master  and  procured  the  issuance  of  a  subpcana  re- 
quiring Michael  Girdner,  one  of  the  defendants,  to  ap- 
pear before  the  clerk  and  master  on  a  specified  day 
to  give  his  deposition  as  a  witness  for  complainant  in 
the  case  of  Upton  v.  Girdner  &  Harvy.  The  sub- 
poena was  duly  served,  but  Girdner  failed  to  attend. 
The  clerk    and    master  certified    the  fact   to  the  court 
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at  its  next  term,  whereupon  complainant  moved  for 
and  obtained  judgment  nisi  for  $125  against  Girdner, 
and  also  procured  an  order  for  the  issuance  of  a  scire 
/ados  to  be  made  to  Girdner,  requiring  him  to  ap- 
pear at  the  next  term,  June,  1873,  and  show  cause 
why  the  judgment  nisi  should  not  be  made  absolute. 
The  clerk  and  master  failed  to  issue  the  sot.  fa.  as 
ordered,  whereupon,  at  the  June  term,  1873,  an  alias 
sci.  fa.  was  ordered  to  be  issued,  returnable  to  the 
next  term,  December,'  1873.  Au  alias  sci.  fa.  was 
accordingly  issued,  tested  of  the  June  term,  1873. 
This  writ  was  made  known  to  Girdner,  and  at  the 
December  term,  1873,  he  appeared  and  demurred  to 
the  scire  facias,  assigning  as  cause  of  demurrer  that 
"the  said  scire  facias  is  and  was  not  issued  and  tested 
of  the  term  at  which  the  judgment  nisi-  was  entered, 
but  at  a  subsequent  term."  The  chancellor  sustained 
the  demurrer  and  dismissed  the  scire  facias.  Com- 
plainant has  appealed.  It  is  insisted  here  that  the 
decree  of  the  chancellor  is  supported  by  the  decision 
in  the  case  of  Kincaid  v.  Rogers,  3  Sliced,  4.  The 
forfeiture  claimed  in  that  case  was  for  the  failure  of 
the  witness  to  appear  in  court  and  give  testimony  ac- 
cording to  eubpeena.  The  decision  rested  upon  the 
provision  of  the  act  of  1794,  ch.  1,  sec.  29,  which 
contained  this  language,  "but  if  on  notice  given  by 
the  court  sufficient  cause  be  not  shown  at  the  next 
succeeding  term,  after  such  failure,  it  shall  and  may 
be  lawful  on  motion  to  grant  judgment,  etc.  It  was 
held  that  by  necessary  construction  of  this  language, 
the   scire    facias   must   be   tested   of   the   term   at   which 
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the  default  happened,  returnable  to  the  next  term. 
The  court  conceded  that  the  construction  given  to  the 
language  was  not  free  from  objections.  But  the  court 
said  "it  by  no  means  followed  that  if  scire  faciaa, 
tested  of  the  term  at  which  the  judgment  nisi  was 
entered,  be  not  served,  in  consequence  of  which  the 
witness  in  default  cannot  be  legally  required  to  show 
cause  at  the  next  succeeding  term,  that  he  is  thereby 
discharged  from  liability  to  be  further  proceeded 
against."  It  was  not  intended,  say  the  court,  that 
if  the  plaintiff  bad  caused  scire  faciaa  to  be  issued 
and  placed  in  the  hands  of  an  officer,  in  the  time 
required  by  law,  the  failure  of  service  of  the  process 
should  have  the  effect  of  destroying  his  remedy.  The 
principle  laid  down  in  the  case  was,  that  "the  neg- 
lect of  the  party  to  cause  scire  facias  to  be  issued, 
tested  of  the  term  at  which  the  judgment  nisi  was 
entered,  is  in  the  nature  of  a  discontinuance  of  the 
proceeding  against  the  witness,  and  precludes  him  from 
farther  attempts  afterward  to  enforce  the  forfeiture." 
If  we  concede  that  the  construction  given  to  the  act 
of  1794  was  correct,  and  that  the  true  principle  was 
deduced  from  that  act  and  applied  to  the  facts  of  the 
case  then  before  the  court,  it  does  not  follow  that 
the  same  principle  is  to  govern  in  the  present  case. 
In  that  case  the  neglect  of  the  plaintiff  in  not  caus- 
ing scire  facias  to  be  issued,  was  taken  as  evidence 
of  a  discontinuance  of  his  proceeding  against  the  wit- 
ness. The  witness  was  summoned  in  1843,  made  de- 
fault in  1847,  when  judgment  nisi  was  rendered,  but 
no    sei.    fa.   was    ordered,    and     none    asked     for    until 
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1854.  In  the  present  case  the  complainant  was  prompt 
in  asking  for  judgment  nisi,  and  for  an  order  for  the 
issuance  of  a  sei.  fa.  at  the  first  term  after  the  de- 
fault It  was  no  neglect  of  the  complainant,  but 
that  of  the  clerk  and  master,  whose  duty  it  was  to 
issue  the  process,  that  the  witness  was  not  warned  to 
appear.  At  the  next  term,  as  soon  as  he  could  act, 
the  complainant  renewed  his  application  for  an  alias 
scire  facias,  or  a  review  of  the  former  order.  It  was 
never  intended,  even  under  the  act  of  1794,  that  the 
neglect  of  the  clerk  should  operate  to  release  recusant 
witnesses  from  ■  liability  for  refusing  to  obey  subpoenas. 
But  the  provision  of  the  act  of  1794,  on  which  the 
decision  in  Ktneaid  v.  Rogers  was  based,  has  not  been 
carried  into  the  Code.  This  relieves  the  question  of 
all   embarrassment. 

The    decree   will    be    reversed   with    costs,    and    the 
cause   remanded    with   leave   to   the   witness   to   plead. 
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Isaac  Huskey,  Adm'r,  v.  R.  Lansing  et  ais. 

Admin ibtbxtob.  Action  in  forma  povpmi  by.  Alt  oath  taken  by  an  ad- 
ministrator that  he  ia  unable  to  bear  the  expenses  of  the  suit,  etc:.,  is 
equivalent  to  an  oath  of  want  of  sufficient  assets  in  his  hands  to  ena- 
ble him  to  bear  the  expenses  of  the  suit,  and  such  an  oath  may  be 
considered  as  sufficient  to  fulfill  the  requirement  intimated,  but  not 
expressly  decided  to  be  necessary,  in  3  Sneed,  206,  that  the  adminis- 
trator shall  swear  that  personally  as  well  as  in  his  representative  ca- 
pacity he  ia  unable  to  bear  the  expenses  of  the  suit. 
Cases  cited :  Andrews  v.  Page,  2  Heis.,  634 ;  McCoy  v.  Broderick,  3 
Sneed,  206. 


PROM   SEVIER. 


Appeal    from   the   Chancery   Court. 

John  Baxter  for  Lanoing. 

No  counsel  marked  for  Huskey. 

Deaderick,  J.f  delivered   the   opinion   of  the   court. 

A  motion  ia  made  in  this  case  to  dismiss  the  ap- 
peal for  want  of  a  bond  for  prosecution  of  the  ap- 
peal. 

At  the  April  term,  1874,  of  the  Chancery  Court 
of  Sevier  county,  a  decree  wa8  rendered  in  the  cause 
by  the  chancellor  from  which  complainant  prayed  an 
appeal  to  this  court,  and  by  the  terms  of  the  decree 
two  months  were  allowed  complainant  to  give  bond 
or  lake    oath    prescribed     for    poor    persons.       On    the 
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18th  of  May  thereafter  complainant  took  the  oath  be- 
fore  the   clerk    and   master. 

The  exceptions  taken  are  that  the  estate  is  solvent, 
and  that  time  was  given  after  the  expiration  of  the 
term  to  take  the  oath.  It  does  not  appear  that  com- 
plainant, at  the  time  of  the  taking  of  the  oath,  was 
able  to  give  security,  nor  what  assets,  if  any,  of  said 
estate,  were  in  his  hands  outside  of  the  matters  in 
controversy  in  this  suit.  Whatever  of  assets  were  in 
his  hands  would  be  liable  for  costs,  adjudged  against 
him   as  administrator,  and  could   be  so  applied   by  him. 

It  is  intimated,  though  not  decided,  in  3  Sneed, 
206,  that  an  administrator,  to  be  entitled  to  bring  an 
action  in  forma  pauperis,  must  aver  that  he,  in  eon- 
sequence  of  his  poverty,  is  not  able  to  bear  the  ex- 
penses of  the  suit  or  appeal — that  the  exemption  is  a 
personal  privilege.  It  is  decided  in  that  case  that 
an  affidavit  that  the  estate  was  insolvent  is  not  suffi- 
cient It  is  further  intimated  that  such  an  averment 
might  be  necessary  in  addition  to  the  averment  of 
poverty   of  the   administrator. 

The  oath  being  taken  by  the  administrator  is 
equivalent  to  an  oath  of  want  of  sufficient  assets  in 
his  hands  to  enable  him  to  bear  the  expenses  of  the 
suit.  And  such  an  oath  may  be  considered  as  suffi- 
cient to  fulfill  the  requirement  that  the  administrator 
shall  swear  that  personally  aa  well  as  in  his  repre- 
sentative capacity  he  is  unable  to  bear  the  expenses, 
etc.  As  to  the  other  ground  of  exception  it  was  ex- 
pressly held  in  2  Heis.,  634,  upon  a  motion  to  dis- 
miss,   that   where    the    order   of   the    chancellor    grants 
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time  within  which  to  take  the  oath,  it  may,  within 
the  prescribed  time,  after  the  term  has  expired,  be 
administered  by  the  clerk  and  master. 

The  motion  to  dismiss  will  be  disallowed. 


A.  H.  Keith  v.  Proctor  and  Wells,  and  John  Mob- 
bis  v.  A.  H.  Keith. 

1.  Fraudulent  CoirraYAKCE.  W.  made  a.  fraudulent  conveyance  of  cer- 
tain lands  to  M.,  who  afterward,  by  direction  of  W.,  conveyed  the 
same  by  absolute  deed  to  P.,  but,  in  reality,  to  secure  a  debt  due  from 
W.  to  P.  The  deed  from  M.  to  P.  recited  a  false  consideration,  but 
P.  was  not  present,  and  knew  nothing  of  the  execution  of  the  deed 
until  it  was  afterward  sent  to  him.  Held,  that  P.  had  a  right,  as 
against  the  other  creditors  of  W.  as  well  as  against  W.  himself,  to  re- 
tain the  legal  title  to  the  lands  to  secure  the  payment  of  the  debt  to 
W.,  he  having  had  no  knowledge  of  nor  participation  in  the  fraudu- 
lent design  of  W.  in  having  the  legal  title  conveyed  to  him. 

3.  Judgkeot.  Selling  ande.  Satisfaction  of.  A  judgment  creditor  of  W. 
had  execution  issued  and  levied  on  the  lands  which  had  been  con- 
veyed to  P.,  and  purchased  the  same  at  the  execution  sale  by  bidding 
the  amount  of  his  judgment  thereon.  Held,  that  as  said  judgment 
creditor  might  well  believe  that  P.  had  participated  with  W.  in  the 
attempt  to  hinder  and  delay  his  creditors,  he  had  a  right  in  equity 
to  have  the  satisfaction  of  his  judgment  set  aside. 


FROM   M'MINN. 


Appeal    from  the  Chancery  Court. 
Buzzard  &  Bradford  for  Keith. 
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Mayfield  &  Brant  and  Cate  &  VanDyke  for 
Proctor. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 

The  decree  of  the  chancellor  is  acquiesced  in  by 
all  the  parties  in  these  several  cases  except  John  Mor- 
ris,   who   alone   has   appealed. 

Morris  obtained  judgment  against  Wells  in  August, 
1867,  for  over  $2,000,  had  execution  issued  and  levied 
on  the  laud  in  controversy  as  the  property  ot  Wells. 
The  land  was  sold  in  April,  1869,  and  bid  off  by 
Morris  at  $1,450,  which  was  oredited  on  his  judg- 
ment,  and   a   sheriff's   deed   taken    for   the   land. 

In  May,  1867,  Miller,  in  whom  was  the  legal  ti- 
tle of  the  land,  but  which  really  belonged  to  Wells, 
under  direction  of  Wells  conveyed  the  land  to  Proctor 
by  absolute  deed,  but  in  reality  as  security  for  be- 
tween three  and  four  thousand  dollars,  owing  by  Wells 
to  Proctor.  The  deed  from  Miller  to  Proctor  was 
made  several  months  before  Morris  obtained  his  judg- 
ment. 

Morris  claims  that  he  got  a  good  title  by  bis  pur- 
chase under  his  levy  and  sale  upon  the  ground  that 
Wells  had  made  a  fraudulent  conveyance  of  the  land 
to  Miller  in  1866  to  secure  a  debt  to  Miller  of  seven 
or  eight  hundred  dollars,  the  land  being  worth  from 
six  to  ten  thousand  dollars.  But  Wells  had  paid  the 
debt  to  Miller,  and  being  indebted  to  Proctor  over 
£3,000,  in  whom  was  the  naked  legal  title,  to  convey 
the  land  to  Proctor  to  secure  him  in  the  debt  of 
over   $3,000,   or   as   Proctor   claimed,   of   $3,880,   owing 
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to  him  by  Welle.  The  deed  was  absolute  on  its 
Tace,  although  Proctor  only  claimed  to  hold  the  title 
as  security  for  his  debt.  The  consideration,  as  ex- 
pressed in  the  deed  as  having  been  paid  by  Proctor 
to  Miller,  was  $10,000.  In  fact,  Proctor  paid  Miller 
nothing,  but  Miller  made  the  deed  by  direction  of 
Weils.  It  does  not  appear  that  Proctor  knew  any- 
thing of  the  terms  of  the  deed  until  after  it  was  ex- 
ecuted by  Miller  and  sent  from  Pennyslvania  to  Ten- 
nessee for  registration,  and  then  forwarded  to  Proctor. 
Proctor's  claim  is  fully  proven  to  the  amount  of 
$3,000,  and  to  secure  this,  upon  giving  Wells  three 
years'  time  for  payment,  he  agreed  to  take  a  convey- 
ance  of  the   land. 

There  is  much  in  the  record  to  show  that  Wells 
was  actuated  by  fraudulent  purposes  in  conveying  the 
land  to  Miller,  and  also  in  inserting  a  consideration 
of  $10,000  in  the  deed  from  Miller  to  Proctor.  But 
the  record  furnishes  no  evidence  that  Proetor  had  any 
knowledge  of  Wells's  fradulent  purposes,  or  that  he 
in  any  way  participated  in  them.  He  had  a  bona 
tide  debt,  as  he  insisted,  of  nearly  $4,000  against 
Wells,  and  his  sole  object,  as  far  as  the  record  shows, 
was  to  secure  tbiB  debt.  The  facts  fully  rebut  any 
presumption  of  fraud  arising  from  the  statement  of  a 
false  consideration  in  the  deed.  He  cannot,  therefore, 
be  visited  with  the  consequences  of  Wells's  fraudulent 
conduct,  but  was  entitled  to  hold  his  title  as  security 
for   the   amount   of  his   debt. 

It  follows  that  when  Morris  obtained  his  judgment 
and    levied    his   execution   on    the   land,   the    legal   title 
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was  in  Proctor,  and  consequently  Morris  got  do  title 
by  his  purchase  under  his  execution.  The  chancellor 
so   rules,   and   we   affirm    his   decree   in   this   respect. 

But  the  chancellor  also  held  that  Morris  could  not 
have  the  satisfaction  of  his  judgment  as  to  the  $1,450 
bid  by  him  set  aside.  In  this  we  are  of  opinion 
there  was  error.  Under  all  the  circumstances,  Morris 
might  very  well  believe  that  Proctor  had  participated 
with  Wells  in  the  attempt  to  hinder  and  delay  his 
creditors.  For  his  mistake  in  his  view  of  the  facts, 
it  would  be  inequitable  to  make  him  lose  the  amount 
of  his  bid.  This  portion  of  the  Chancellor's  decree 
will  be  reversed,  and  a  decree  entered  here  setting 
aside  the  satisfaction  and  restoring  him  to  his  full 
judgment. 

In  all  other  respects  the  decree  will  be  affirmed. 
The  costs  of  this  court  will  be  divided,  Proctor  pay- 
ing one-third   and  the  other  parties  two-thirds. 
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Hammond  v.  Dean. 

1,  Landlord  amd  Tenant.     Tenancy  from  year  to  year.    Statufe  of/ranch. 

A  lease  of  laud  Id  parol  for  a  term  of  more  than  one  year  is  void,  un- 
der the  statute  of  frauds;  but  in  such  esse,  where  the  tenant  holds 
over  after  the  first  Tear,  he  becomes  a  tenant  from  year  to  rear,  upon 
the  same  terms  as  existed  for  the  first  year. 

2.  Sake.    Sub-tenant.     Where  a  tenant  under  a  parol  contract  of  lease 

for  three  years,  sub-let  the  premises  to  another  for  the  residue  of  his 
term,  he  having  occupied  them  for  one  rear,  and  the  sub-tenant  went 
into  possession,  but  afterward  and  during  the  first  year  of  kin  term 
surrendered  the  premises  to  the  original  lessor,  and  re-rented  from 
him,  upon  suit  brought  by  the  original  lessee  against  him  for  rent  for 
that  year,  held,  that  the  original  leasee  was  entitled  to  recover,  1st, 
because  the  holding  over  after  the  first  year  made  him  a  tenant  fram 
year  to  year,  with  authority  to  sub-rent  for  that  year,  and  2d,  because 
the  aub-lessee  was  estopped  to  deny  his  title,  and  the  original  lessor 
could  not,  after  the  beginning  of  the  second  year,  terminate  the  lease 
for  that  year,  and  by  the  attornment  of  the  sub-tenant  to  him,  make 
the  latter  his  tenant. 
Cases  cited:  Duke  v.  Harper,  6  Yer.,  280;  Shepherd  v.  Cummings,  1 
Col.,  354. 


Code,  sea  1758. 


FKOM   GEEENE. 


Appeal    from    the    Circuit    Court.       E.    E.    Gillen- 
Waters,   Judge. 

Pettibone  &  Robinson  for  plaintiffs. 

P.    A,    Roddy   for   defendant. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 
13— vol.  8. 
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This  suit  was  brought  by  Hammond  in  the  Cir- 
cuit Court  of  Greene  county  to  recover  of  Dean  two 
hundred  dollars  for  the  rent  of  a  farm  for  the  year 
1869.  The  contract  of  lease  was  in  writing,  signed 
by  both  parties;  it  recites  that  "the  said-  H,  C.  Ham- 
mond has  this  day  leased  a  certain  tract  or  parcel  of 
land ;  said  land  is  the  land  that  the  said  Hammond 
leased  of  W.  W.  Drake,  known  as  Drake's  land," 
etc.  After  setting  out  the  terms  of  the  lease  for  two 
years,  it  proceeds:  "the  last  year,  in  the  fall,  Dean 
is  to  sow  the  land  in  grass  seed,  provided  said  Drake 
furnishes  the  seed  to  it."  And  then  follows  the  stip- 
ulation: "Said  H.  C.  Hammond  doth  agree  and  bind 
himself  to  said  Dean  to  stand  responsible  for  all  cost 
and  damages  in  the  event  said  Drake  should  under- 
take to  dispossess  said  Dean  of  said  land."  The  con- 
tract of  lease  was  dated  December  9,  1868,  and  un- 
der this  contract  Dean  went  into  possession,  and  con- 
tinued therein  until  sometime  in  January,  1869,  when 
Drake  demanded  possession  of  the  premises.  With- 
out being  dispossessed  by  suit,  he  surrendered  posses- 
sion to  Drake  in  violation  of  bis  contract  with  Ham- 
mond, and  at  the  end  of  three  weeks  leased  the  place 
from  Drake  for  the  year  1869.  In  the  fall  of  the 
year  1869,  after  Dean  had  gathered  the  corn  raised 
on  the  land,  the  same  was  taken  by  force  and  ap- 
propriated  by   Drake. 

It  appears  from  the  proof  that  Drake  had  leased 
the  land  to  Hammond  by  parol  for  three  years,  and 
on    the    9th   of    December,    1868,   that    being    the    first 
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year  of  his  lease,-  Hammond  leased  it  for  two  yean, 
the   residue    of  the   term,   to   Dean. 

On  the  trial  of  the  cause,  the  Circuit  Judge  in- 
structed the  jury  that  Dean  could  not  defend  himself 
against  an  action  by  Hammond  by  denying  hie  title, 
unless  he  had  been  ousted  or  expelled  from  the  pos- 
session by  some  one  who  had  a  better  right  than  his 
(Hammond),  and  had  given  him  notice  accordingly, 
which  would  be  a  defease;  and  if  they  fonnd,  in  this 
case,  that  Brake,  the  original  lessor,  had  taken  the 
possession  from  Dean  under  a  superior  title  or  right, 
and  that  Dean  had  notified  plaintiff  of  that  fact,  and 
disclaimed  to  hold  under  him,  that  then  new  rights 
intervened,  and  the  jury  could  look  to  this  state  of 
facts  in  defense.  To  all  which  Hammond,  the  plain- 
tiff, excepted,  and  requested  the  court  to  instruct  the 
jury  that  Dean,  the  defendant,  could  not  protect  him- 
self by  surrender  or  attornment  to  another,  unless  he 
was  under  legal  compulsion  to  do  so,  or  had  been 
actually  evicted;  but  the  court  refused  to  give  the  in- 
struction. 

The  instructions  given  are  objected  to  as  erroneous, 
as  well  as  the   refusal   to   give .  the  instruction  requested. 

It  appears  in  proof  that  Drake  had  leased  the 
land  to  Hammond  for  a  term  of  three  years,  but  this 
was  a  parol  contract,  and  we  are  furnished  with  no 
evidence  as  to  its  terms.  This  contract  was  void 
under  the  statute  of  frauds  (Code  sec.  1758),  but  good 
for  one  year;  and  if  the  tenant  hold  over  more  than 
one   year,  he  becomes  tenant  from   year  to   year.      Duke 
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V.    Harper,    6    Yer.,    280;    S&epperd    v.     Owmmings,    1 
Col.,   354. 

Before  the  expiration  of  his  first  year,  Hammond 
sub-let  to  Bean  for  the  residue  of  his  term;  Bean 
vent  into  possession,  and  so  continued  until  he  sur- 
rendered the  possession  to  Drake,  some  time  in  July, 
1869.  The  relation  between  Drake  and  Hammond 
must  be  construed  to  be  that  of  tenancy  from  year 
to  year,  as  Hammond's  assignee,  Dean  was  allowed 
by  Drake  to  hold  possession  after  the  termination  of 
the  first  year,  without  notice  to  Hammond,  that  the 
tenancy  was  to  terminate  at  the  end  of  the  first  year. 
As  Drake  suffered  the  second  year  to  commence  with- 
out putting  an  end  to  the  relation,  Hammond  was 
entitled  to  the  whole  of  that  year's  rent,  and  the 
tenant  of  Hammond  could  not  determine  the  estate 
after  the  year  commenced.  khepperd  v.  Oumminge,  1 
Col.,  354.  After  Hammond  became  entitled  to  hold! 
the  land  for  the  second  year,  by  reason  of  Drake's 
failure  to  notify  him  before  the  first  year  expired,  his 
assignee,  Dean,  could  not  attorn  or  surrender  to  Drake 
without  eviction,  and  thereby  acquire  a  title  under 
which  to  dispute  Hammond's  right  to  the  rent.  In 
such  case  it  was  immaterial  whether  Dean  gave  no- 
tice to  Hammond  or  not.  He  was  estopped  by  his 
contract  with  Hammond  from  disputing  his  title,  and 
Drake  was  estopped,  by  his  failure  to  terminate  the 
tenancy  at  the  end  of  the  first  year,  from  disputing 
Hammond's    title,    for    the    second    year.       Hammond 
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wis    therefore   entitled    to   look    to    Dean    for  the   rent 
of  1869. 

The    instructions    given    to    the    jury   by  the   court 
-wore   erroneous,   and   the  judgment   is   reversed. 


Paul  Sturm  and  Wipe  v.  Gideon  S.  White  et  at. 

Will.  Legacy.  Attadment.  A  died  leaving  a  will,  in  which  he  leaves 
to  his  wife  and  executrix  the  whole  of  his  property,  to  be  used  by  her 
for  the  support  and  education  of  his  children,  but  allowing  her  at 
any  time,  in  her  discretion,  to  advance  a  portion  of  the  estate  among 
the  children,  and  to  assist  any  one  of  them  who,  from  loas  or  misfor- 
tune, might  be  in  want.  There  were  seven  children,  and  a  creditor 
of  one  of  them  filed  a  bill  seeking  to  attach  and  subject  his  interest 
under  the  will  to  the  payment  of  the  debt,  Hdd,  that  the  interest 
was  so  uncertain,  contingent,  and  indefinite,  that  it  was  not  susceptible 
of  attachment- 
Case  cited :  Lockwood  &  Co.  v.  Nye  etal.,2  Swan,  515. 


PROM    KNOX. 


Appeal  from  the  Chancery  Court.      O.  P.  Temple, 
■Chancellor. 

Brown  &  Hicks  for  plaintiff. 

No   counsel   marked   for   defendant 
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Deaderick,  J.,  delivered    the   opinion    of  the    court. 

Paul  Sturm  and  wife  Bled  their  bill  in  the  Chan- 
oery  Court  at  Knoxville  seeking  to  reach  the  alleged 
interest  in  remainder  of  defendant  Gideon  White,  in 
the  estate  of  his  father.  They  charge  that  said  Gid- 
eon is  a  non-resident  of  the  State,  and  that  he  is  in- 
debted to  them  by  note  in  the  sum  of  $200;  that 
his  father  departed  this  life  in  1863,  having  made  his 
will,  bequeathing  to  him  a  legacy  of  $250,  and  an 
equal  interest  in  his  estate,  with  his  other  seven  leg- 
atees and  devisees;  that  said  legacy  has  not  been  paid, 
nor  has  distribution  of  the  estate  been  made,  and 
praying  that  an  attachment  issue  and  be  levied  on 
his  interest  in  said  estate,  and  especially  upon  two 
tracts  of  land  and  a  store-house  in  Knoxville.  Gid- 
eon and  the  widow  and  children  of  testator  are  made 
defendants.  Mary,  E.,  the  widow,  and  executrix  of 
the  will,  denies  that  there  is  anything  due  to  Gideon 
from  the  estate,  and  the  will  is  on  file,  and  shows 
that  the  maintenance  and  support  of  bis  family  and 
the  education  of  his  younger  daughters  and  their  sup-, 
port  while  they  remained  single,  were  primary  objects 
of  the  testator,  and  to  this  end  he  leaves  all  his 
property,  real  and  personal,  in  the  hands  of  his  wife, 
Mary  E.,  to  be  used  and  managed  by  her  for  the 
support  and  education  of  their  children,  allowing  her 
at  any  time  to  advance,  at  her  discretion,  a  portion 
of  his  estate  among  his  children,  and  giving  her  dis- 
cretion to  assist  any  of  their  children  who,  from  loss 
or   misfortune,   may   be   in   want. 
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Under  this  discretion  the  executrix  states  that  she 
has  advanced  to  her  sod  Gideon,  before  the  filing  of 
the  bill,  more  than  his  equal  share  in  the  estate,  the 
two  tracts  of  land  having  been  sold  under  the  direc- 
tion of  said  chancery  court  for  the  purpose  of  raising 
funds  to  pay  debts,  and  some  specific  legacies  remain- 
ing unpaid.  But  it  is  insisted  in  the  answer  that 
nothing  is  or  will  be  due  to  defendant  Gideon  from 
the   estate. 

Although  not  legally  proven,  it  is  nevertheless  most 
probable  that  if  an  account  of  the  assets  of  the  estate 
were   now   taken,   it   would    be   found   that   Gideon   had  .. 

received   his   share  of  it.       Bat   in   looking   to  the  pro-  - 

visions   of  the  will,   it   is   manifest   that   it   may  become  * 

necessary,  for  the    future    maintenance    and    support  of  *■ 

the   widow   and   daughters   of  defendant,   still   further  to  - 

draw  upon    the   means   and    property  of  said   estate,  and  " 

that  if  such  exigency  should  arise  the  executrix  might  * 

well  appropriate   any   means    remaining   unexpended    for  IF 

these    cardinal    purposes   of    the   testator.       Gideon    has  ~ 

no  fixed,  certain,  and  vested  interest  in  remainder  in 
the  remaining  property  of  the  estate.  It  may  be 
needed,   and    may   be    used    under    the   will    for    other  5 

purposes.  ~ 

In  the  case  of  Lockwood  &  Co.  v.  Nye  et  al.t  2 
Swan,  515,  the  testator  gave  all  his  property  to  his 
wife  during  her  life  or  widowhood,  and  at  her  death 
or  marriage,  to  be  divided  equally  amongst  his  chil- 
dren. The  interest  of  one  of  the  children  was  at- 
tached, and  this  court  held  that  as  a  vested  remain- 
der, a  present  fixed   right,  it  might  be  attached.     Bat 
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in  this  ease,  by  the  large  discretion  and  powers  vested 
in  the  widow,  and  the  charges  imposed  upon  the 
property,  it  is  uncertain  and  doubtful  whether  there 
will  be  any  surplus  for  distribution  at  the  death  of 
the  widow.  Gideon's  right  to  anything  out  of  the 
estate,  leaving  ont  of  view  the  advancements  already 
made  to  him,  depends  upon  the  future  and  contingent 
necessities  of  the  family.  His  interest  is  not  fixed 
certain,  or  susceptible  of  being  ascertained  now  like 
the  case  in  2  Swan,  where  the  right  was  vested,  and 
the  time  of  its  consummation,  by  the  death  of  the 
life   tenant,   the   only    uncertainty. 

We  think  it  would  be  carrying  the  doctrine  to  an 
unwarrantable  length  to  hold  that  Gideon  has  such  an 
interest  in  the  estate  of  his  father  as  to  certain  and 
vested  lands,  and  liable  to  attachment. 

The  Chancellor  dismissed  the  bill,  and  we  affirm 
his  decree. 
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Wu.  M.  Sehorn,  Trustee,  v.  S.  H.  MoWhirter. 

Title  Bosd.  Vendor's  lien.  Waiver.  Where  a  vendor  of  land  simply 
executes  to  Mb  vendee  a  bond  for  title,  be  remains  clothed  with  the 
legal  title,  which  the  law  will  intend  to  have  beet)  retained  as  an  ab- 
solute security  for  the  purchase  money,  and  the  harden  of  proof  ia 
an  the  vendee  to  show  a  waiver. 
Caees  cited:  Campbell  r.  Baldwin,  2  Ham.,  248;  Anthony  v.  Smith,  9 


FROM    M'MINN. 


Appeal    from    the    Chancery   Court.       D.    M.    Kex, 
Chancellor. 

VahDyke,  Cook   &  VahDyke    and    George  W. 
Bridges   for  plaintiff. 

No   counsel   marked   for   defendant, 

Deaderick,  J.,  delivered  the  opinion  of  the  court. 


In   March,   1872,   complainant    filed   his   bill    in   the  T 

Chancery  court  at  Athens'  against  defendant  and  Law-  g 

rence    Swaffer    to    enforce     his    vendor's    lien,    upon    a  - 

house  and  lot  sold  to  MoWhirter.  The  bill  charges 
that  complainant  "contracted  to  sell  and  convey  said 
house  and  lot  to  Dr.  S.  H.  McWhirter,  a  citizen  of 
the  county  of  McMinn  aforesaid,  for  the  sum  of  $900, 
and  your  orator  took  from  said  S.  H.  McWhirter  two 
notes  for  said  consideration  money.  One  of  said  notes 
is  for  the  sum  of  8500,  executed   by  Lawrence  Swaffer, 

i 
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thereon,  absolutely  in  part  payment,  and  to  the  ex- 
tent thereof  for  the  house  and  lot  No.  115  in  the 
town  of  Athena,  Tennessee.  And  respondent  has  been 
legally  discharged  from  the  payment  of  said  note  upon 
the  adjudicature  of  said  demurrer  in  said  court;  and 
he  further  states  that  he  cannot  now  be  held  liable 
for   the   payment  of  said   note   in   your   Honor's   court." 

The  above  extract  from  the  answer,  it  will  be  ob- 
served, does  not  purport  to  be  an  answer  to  any  al- 
legations of  the  bill,  but  rather  the  statement  of  con- 
clusions of  law,  that  respondent  cannot  be  held  liable 
because  complainant  took  the  note  as  an  absolute  pay- 
ment, and  because  he  was  relieved  from  liability  on 
the  note  by  a  court  of  law  for  want  of  notice  of 
non-payment. 

The  allegations  of  fact  in  the  bill  are,  as  already 
stated,  that  complainant  sold  the  house  and  lot  for 
$900  to  defendant,  for  which  tbe  two  notes  described 
were  taken,  and  that  complainant  executed  at  the  same 
time,  and  delivered  to  respondent,  a  bond  for  title 
when  the  purchase  money  should  be  paid.  Complain- 
ant then  insists  that  defendant  is  bound  to  pay  the 
$500  note,  and  that  it  and  the  $400  note  is  a  lien 
upon  the  house  and  lot.  Whether  he  is  so  liable, 
and  whether  there  is  such  a  lien  as  claimed,  are  ques- 
tions of  law  to  be  determined  upon  the  facte  disclosed 
in  the  record.  The  answer  admits  that  defendant 
bought  the  house  and  lot  for  the  price  stated,  for 
which  he  says  he  paid  $500  on  a  note  on  Swaffer, 
and  executed  his  note  for  $400.  Defendant  also  ad- 
mits   that    complainant    executed   a   title    bond    binding 
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complainant  to  make  title  "upon  receipts  making  the- 
final   payment   on   said   purchase./ 

In  a  subsequent  part  of  the  answer  respondent  in- 
sists that  complainant  took  the  $500  note  as  an  ab- 
solute payment,  and  for  this  and  another  reason  he 
denies  his  liability  on  said  note.  But  if  the  fact  be 
so  it  ia  not  responsive  to  any  allegation  of  fact_  con- 
tained in  the  bill,  bnt  is  in  avoidance  of  a  liability, 
existing  by  law,  in  favor  of  the  vendor  of  real  es- 
tate, who  has  retained  the  legal  title  to  the  land  sold. 
And  the  defense  set  np  by  respondent  to  avoid  his 
liability  most  be  proved  by  the  most  satisfactory  evi- 
dence. 

The  material  facts  alleged  in  this  bill  and  admitted 
in  the  answer,  upon  which  complainant  is  entitled  to 
relief,  are  the  sale  of  the  land,  the  retention  of  the 
legal   title   and   unpaid   purchase   money. 

Even  where  land  has  been  conveyed,  the  law  gives 
a  lien,  and  presumes  that  the  vendor  intended  to  re- 
tain it  for  the  purchase  money,  and  the  vendee  must 
prove  the  waiver.  2  Hum.,  248.  And  Judge  Mc- 
Kinney,  in  distinguishing  between  cases  where  the  le- 
gal title  has  been  conveyed,  and  where  it  has  been 
retained,  says  that  in  the  former  case  he,  the  vendor, 
has  parted  with  both  his  legal  and  equitable  estate j 
in  the  latter,  he  remains  clothed  with  the  legal  title, 
which  the  law  will  intend  to  have  been  retained  as 
an  absolute  security  for  the  purchase  money.  9  Hum., 
508.  So  it  has  been  held  that  a  vendor  retaining 
the  legal  title  as  a  security  for  debt,  is  placed  upon 
the  footing  of  a  mortgage. 
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In  this  case  there  is  no  evidence  of  an  abandon- 
ment or  waiver  of  the  lien.  We  are  of  opinion, 
therefore,  that  the  chancellor  erred  in  refusing  to  de- 
clare the  lien  still  subsisting  upon  the  house  and  lot 
for  the  $500,  as  well  as  the  $400  purchase  money, 
both  sums  being  unpaid. 

The  decree  will,  therefore,  be  reversed  as  to  the 
$500,  and  a  lien  declared  for  the  same  as  well  as 
for  the  $400,  and  interest  on  both  sums  from  the 
time  interest  was  payable,  and  the  relief  prayed  for 
in  the  sale  of  said  house  and  lot  will  be  granted  if 
the  purchase  money  and  the  interest  thereon  is  not 
paid  within  two  months  from  this  date.  The  defend- 
ant will  pay  the  costs  in  this  court  and  in  chancery 
■court. 
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George  Roller  v.   John  Roller. 

CIRCUIT  Court.  Change  of  venue.  Held,  that  the  following  order,  direct- 
ing a  change  of  venue,  in  insufficient,  and  that  the  cause  wit  not 
thereby  transferred  bo  an  to  give  the  court  to  which  it  was  transferred 
jurisdiction:  "For  satisfactory  reasons  shown  to  the  court  by  affi- 
davits filed,  it  in  ordered  by  the  court  that  the  venue  be  changed,"  etc 
Case  cited :  Makly  s.  Pearce,  5  Heis.,  418. 


PROM   SULLIVAN. 


Appeal  from  the  Circuit  Court.  E.  E.  Gill  en- 
waters,   Judge. 

C.  R.  Vance  for  plaintiff. 

No  counsel  marked  for  defendant. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 

John  Roller  sued  George  Roller  in  the  Circuit 
Court  of  Sullivan  county  for  $20,000  as  damages  for 
representing  him  to  be  a  "  union  man "  and  a  "  Lin- 
colnite,"  and  inducing  and  procuring  rebel  soldiers  to 
hunt  him  down,  etc.,  whereby  he  was  forced  to  seek 
protection  within  the  Federal  lines,  and  in  conse- 
quence thereof  suffered  great  wrong  and  injuries,  for 
which  he  claims  $20,000.  The  defendant  plead  the 
general   issue. 

This  cause  went  backward  and  forward  five  or  six 
times  from  Sullivan  to  Carter,  and  from  Carter  to 
Sullivan,   by  change  of  venue,  and   finally,  by  the  same 
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process,  found  its  way  to  Washington  county,  where 
it  was  tried,  and  a  judgment  rendered  for  Jno.  Roller 
against  George  Roller,  or  rather  the  representative  of 
one  against  the  representative  of  the  other,  both  hav- 
ing died,  for  $7,000.  George  Roller's  administrator 
has  appealed  in  error  to  this  court. 

The  first  objection  taken  to  the  judgment  is,  that 
the  venue  was  never  legally  changed  from  Sullivan  to 
Carter,  or  from  Carter  to  "Washington  county,  and 
therefore  that  the  judgment  is  a  nullity  for  want  of 
jurisdiction. 

The  suit  commenced  on  the  17th  of  August,  1865. 
The  declaration  was  filed  at  the  November  Term, 
1875,   and   issue  joined. 

At  the  July  Term,  1866,  is  this  entry:  "For  good 
and  sufficient  reasons  shown  to  the  court  by  the  affi- 
davits of  the  plaintiff  in  this  case,  the  venue  is 
changed  from  this  to  Carter  county,  and  the  clerk  is 
ordered  to  transmit,  etc."  This  order  was  clearly  in- 
sufficient to  carry  the  case  to  Carter  county;  but  it 
went,  and  at  the  March  term,  1868,  upon  application 
of  George  Roller,  defendant,  the  cause  was  sent  back 
to  Sullivan   county   for   trial. 

At  the  March  term,  1870,  on  morion  of  the  plain- 
tiff, John  Roller's  executor,  "and  for  satisfactory  rea- 
sons shown  by  affidavits  filed  in  this  case,  it  is  or- 
dered by  the  court  that  the  venue  be  changed  from 
this  to  the  Circuit  Court  of  Carter  county,  and  the 
clerk  will  certify,"  etc. 

At  the  same  term,  March,  1870,  George  Roller's 
executor  took  a    bill  of    exceptions    to    the    action    of 
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the  court  in  changing  the  venue  to  Carter  county. 
In  this  bill  of  exceptions  it  is  recited  that  the  plain- 
tiff filed  bis  affidavit  setting  forth  that  owing  to  the 
prejudice  existing  against  the  plaintiff  and  his  cause, 
he  verily  believes  he  cannot  have  a  fair  and  impar- 
tial trial  in  said  county  of  Sullivan,  etc.  He  also 
produced  the  affidavits  of  five  citizens  of  Sullivan 
county,  stating  that  they  are  disinterested  in  said  case; 
are  loyal  to  the  government,  and  were  so  during  the 
rebellion,  and  that  they  believe  the  statements  in  plain- 
tiff's  affidavit   to    be  true." 

At  the  July  term,  1870,  of  the  Carter  Circuit 
Court,  on  motion  of  George  Holler's  defendant,  and 
upon  satisfactory  affidavit?,  the  case  was  sent  back  to 
Sullivan  county.  The  cause  then  remained  in  Sulli- 
van county  until  March  term,  1872,  when,  "on  mo- 
tion of  plaintiff  (John  Roller),  and  for  satisfactory  rea- 
sons shown  by  affidavits  filed  in  this  case,  it  is  or- 
dered that  the  venue  be  changed  to  the  Circuit  Court 
of  Carter   county,   and   the   clerk   will   certify,"   etc. 

No  affidavits  are  on  file,  and  no  bill  of  excep- 
tions was  taken  to  the  action  of  the  court  by  the 
defendant;  but  it  appears  that  be  had  taken  one  bill 
of  exceptions  upon  a  similar  order,  changing  the  venue 
to  the  same  county.  It  appears  further  that  at  the 
first  term  after  the  cause  was  sent  to  Carter  county, 
to- wit,  at  July  term,  1872,  defendant  appeared  and 
moved  to  transfer  the  case  by  change  of  venue  to 
"Washington    county,   which   was   done. 

It  is  only  necessary  to  look  to  the  last  order 
changing    the   venue    from    Sullivan    to    Carter   county, 
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as  the  question  of  jurisdiction  in  the  Circuit  Court  of 
Carter  must  depend  upon  the  validity  of  that  order. 
It  appears  that  the  venue  -was  asked  for  by  the  plain- 
tiff, and  "  for  satisfactory  reasons  shown  to  the  court 
by  affidavits  filed,  it  is  ordered  by  the  court  that  the 
venae  be  changed,"  etc.  This  is  the  entire  order. 
It  does  not  appear  that  the  defendant  or  his  counsel 
was  present,  nor  does  it  appear  upon  whose  affidavits 
the  order  was  made,  nor  what  was  contained  in  the 
affidavits,  and  no  affidavits  are  on  file.  It  is  clear, 
upon  the  unreported  case  of  Kaylor  v.  HoU,  decided 
at  September  term,  1871,  and  the  case  of  MaUy  v. 
Pearce,  5  Heis.,  418,  that  this  order  is  insufficient  to 
transfer  the  cause,  and  that  the  same  was  a  nullity, 
unless  the  defendant  is  to  be  presumed  to  have  waived 
objection  to  the  proceeding.  But  it  does  not  appear 
that  he  was  present  by  himself  or  counsel.  It  does 
appear  that  he  had  objected  when  a  similar  order  was 
made  at  a  previous  term,  and  that  he  had  procured 
the  cause  to  be  sent  back  to  Sullivan  county.  It 
appears,  also,  that  he  appeared  at  the  first  term  in 
Carter  county,  after  the  change  in  venue  to  that  court, 
and  objected  to  trial  in  that  county,  and  procured  a 
transfer  of  the  case  to  Washington  county.  These 
circumstances  rebut  any  presumption  of  waiver  of  his 
right  to  have  the  cause  tried  in  Sullivan  county,  and 
of  any  acquiescence  in  the  order  changing  the  venue 
to  Carter.  His  motion  to  transfer  the  cause  to  Wash- 
ington indicates  his  aversion  to  a  trial  in  Carter,  and 
to    avoid    this,   his    preference    for   Washington   county, 
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but  this  was  evidently  done  under  the  conviction  that 
he  had  either  to  submit  to  a  trial  in  Carter  or  Wash- 
ington, and  cannot  be  regarded,  under  the  circum- 
stances, as  a  waiver  of  his  right  to  a  trial  in  Sul- 
livan. 

We  are,  therefore,  of  opinion  that  the  order  chang- 
ing the  venue  from  Sullivan  to  Carter,  and  from  Car- 
ter to  Washington,  were  illegal  and  void,  and  the 
judgment  is  reversed  and  the  cause  remanded  to  Sul- 
livan county  for  trial. 


Hall  v.  Carmichaet,. 

"Husband  and  Wife.  Conveyance  of property  by  wife  before  marriage  in  fraud 
of  marital  right*  of  the  husband.  A  conveyance  by  a  woman  before, 
marriage,  and  pending  negotiations  of  marriage,  of  her  property, 
made  secretly  and  upon  inadequate  consideration,  will  be  set  aside 
by  a  court  of  equity,  upon  the  application  of  the  husband,  as  a  fraud 
upon  his  marital  rights.  The  settled  rule  in  this  State  is,  that  evory 
such  transaction  by  a  woman  pending  a  treaty  of  marriage  is  not 
necessarily  fraudulent  and  void,  because  the  intended  husband  wag 
not  a  party  or  privy  thereto,  but  that  each  case  must  be  judged  by 
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Appeal   from   the   Chancery   Court.      O.  P.  Temple 
Chancellor. 
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ROGERS   &   WelcKeb   for   plaintiff. 

No   counsel   marked    for  defendant. 

Sneed,    J.,    delivered    the    opinion    of   the    court. 

The  bill  charges  that  the  complainant  became  the 
husband  of  the  defendant,  Louisa  G.  Carmichael,  on 
the  third  day  of  September,  1871,  after  a  contract  of 
engagement  of  ten  months  previous,  and  that  on  the 
second  day  of  the  same  month  and  year  the  said 
.Louisa  Bold  and  conveyed  a  considerable  estate  of 
which  she  was  the  sole  owner,  to  the  defendant,  J. 
F.  Carmichael,  by  title  bond,  without  notice  to  com- 
plainant, which  the  bill  charges  was  a  fraud  upon  the 
marital  right  of  the  complainant,  and  therefore  void. 
The  bill  prays  that  the  sale  be  set  aside,  and  that 
the  complainant  be  pat  into  possession  of  the  prop- 
erty in  right  of  the  marriage.  The  Chancellor  granted 
the  relief,  and  the  defendant,  Carmichael,  has  appealed. 
The  theory  of  the  complainant's  case  is,  that  the  de- 
fendant, Carmichael,  being  the  brother-in-law  of  the 
defendant,  Louisa,  and  having  at  the  time  her  im- 
plicit confidence,  by  undue  influence  and  impetuosity 
induced  her  to  sell  her  estate  to  him,  to  conceal  the 
fact  from  the  complainant,  and  thus  get  possession  of 
the  estate.  It  appears  that  at  the  time  of  the  trans- 
action Carmichael  was  living  with  the  defendant  Louisa, 
who  had  for  several  years  been  the  widow  of  his 
brother;  that  he  had  the  supreme  control  of  her  farm 
and  stock,  superintending  the  cultivation  of  said  farm, 
and    the    raising    and    sale   of   the    stock,   thereby   sup- 
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-porting  himself  and  family  aa  well  as  the  said  Louisa 
and  her  children;  and  that  in  all  things  touching  the 
management  of  her  affairs,  she  was  guided  and  gov- 
erned by  his  advice.  The  complainant  and  the  said 
Louisa,  on  the  said  second  day  of  September,  had 
been  under  contract  of  marriage  for  about  ten  months, 
and  the  fact  of  betrothal  was  well  known  to  defendant 
-Carmiohael.  The  defendants,  Carmiohael  and  Louisa, 
resided  on  the  farm  of  the  said  Louisa  in  the  county 
of  Loudon,  and  in  the  neighborhood  of  the  complain- 
ant. The  defendant,  Carmichael,  had  gone  into  bank- 
ruptcy, and  the  proceedings  for  his  discharge  were 
pending  at  the  time  of  the  sale,  and  were  consum- 
mated by  his  discharge  some  time  afterward.  A  few 
days  before  the  marriage  the  contract  of  sale  was 
agreed  upon  between  the  parties,  and  on  said  second 
of  September,  1871,  the  two  defendants  came  to  the 
city  of  Knoxville,  where  the  terms  were  reduced  to 
writing  and  signed  by  the  defendant,  Louisa.  On 
the  first  of  February,  1872,  several  months  after  the 
marriage,  the  defendant,  Carmichael,  caused  the  title 
bond  to  be  registered.  The  complainant  was  kept  in 
ignorance  of  all  these  transactions  until  some  time  after 
the  marriage.  The  land  thus  sold  was  worth,  as  we 
estimate  it  from  the  weight  of  the  proof,  between  fif- 
teen and  twenty  thousand  dollars,  and  the  personalty 
about  three  or  four  thousand  dollars.  The  conditions 
of  the  sale  on  the  part  of  defendant  Carmichael  were, 
that  he  was  to  assume  and  pay  the  debts  of  the  said 
Louisa,  estimated  by  him  to  be  about  eight  thousand 
dollars,   but    the   amount   not   ascertained,   and    pay    th» 
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defendant  Louisa  eight  thousand  dollars  in  money — 
three  thousand  of  which  to  be  paid  to  her,  and  evi- 
denced  by   a   note   due   —   day  of  ,  1876,  and   the 

other  five  thousand  to  be  paid  in  equal  amounts  to 
the  two  children  of  the  said  Louisa,  and  to  be  ae- 
on red  by  his  promissory  notes,  to  be  made  to  the 
guardian  of  said  children  whenever  a  guardian  should 
be  appointed".  The  article  of  agreement  or  title  bond 
is  only  signed  by  the  defendant,  Louisa,  and  the  only 
paper  by  which  the  defendant  Carmichael  is  charged 
is  the  said  promissory  note  of  three  thousand  dollars, 
so  executed  and  payable  as  aforesaid  on  the  —  day 
of  — -l  1876.  The  answer  of  defendant  Louisa  ad- 
mits the  facte  as  charged  in  the  bill,  and  she  files  a 
crosa  bill  in  the  cause  in  which  she  also  seeks  an 
avoidance  of  the  contract  for  the  same  reasons  alleged 
in  the  bill.  The  answer  of  defendant  Carmichael  ad- 
mite  the  matters  of  fact  as  stated  in  the  bill,  but 
denies  and  disclaims  the  fraudulent  purpose  imputed, 
and  asserts  its  perfect  good  faith.  Without  entering 
into  a  careful  analysis  of  the  proof,  it  is  sufficient  to 
say  that  in  our  opinion  the  theory  of  the  bill  is 
abundantly  sustained  by  the  undisputed  facts  of  the 
oase  without  reference  to  the  deposition  of  the  defend- 
ant Louisa,  whose  competency  as  a  witness  it  is,  in 
oar  opinion,  not  necessary  to  determine.  The  facts 
of  the  known  existence  of  the  contract  of  marriage, 
the  secrecy  of  the  sale,  its  purposed  concealment  from 
the  complainant,  the  insolvency  of  the  purchaser  and 
the  suspicious  artifice  and  contrivance  of  the  whole 
transaction,     sufficiently     appear    from     the    other    proof 
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and  surroundings  of  the  case,  and  tbe  equities  of  the 
parties  are  clearly  developed  without  the  aid  of  the 
deposition  referred  to.  Do  the  facts  sustain  the  rul- 
ing of  the  Chancellor?  We  are  of  opinion  that  they 
do.  An  argument  of  much  ability  is  predicated  upon 
the  fact  that  under  the  contract  an  ample  provision 
is  made  for  the  children  of  the  defendant  Louisa,  and 
that  her  betrothed  husband,  himself  a  man  of  good 
estate,  while  he  takes  her  unencumbered  with  prop- 
erty, takes  her  also  unencumbered  with  ber  debts. 
Tbis  argument  might  be  of  more  force  if  the  chil- 
dren were  made  absolutely  secure  of  the  alleged  pro- 
vision, and  if  the  complainant  was  absolutely  indem- 
nified against  liability  for  the  debts  of  the  wife,  for 
which  his  liability  began  with  the  marriage,  and  will 
continue  until  discoverture.  The  creditors  of  the  de- 
fendant, Louisa,  were  not  consulted  touching  the  ar- 
rangement, nor  is  there  tbe  slightest  privity  of  obli- 
gation as  between  them  and  the  defendant.  On  the 
other  hand,  the  defendant,  Carmichael,  a  bankrupt, 
has  got  possession  of  this  large  estate  upon  an  indefi- 
nite parol  promise  to  pay  five  thousand  dollars  at 
some  indefinite  time  to  the  children,  and  a  parol 
promise  to  pay  vendor's  debts  at  a  period  of  time 
equally  indefinite,  and  a  written  promise  to  pay  the 
defendant,  Louisa,  three  thousand  dollars  in  1876,  and 
has  thus  put  himself  in  a  condition  not  only  to  use 
the  rents  and  profits  of  the  estate  for  his  own  ad- 
vantage, and  for  a  paltry  consideration  for  an  indefi- 
nite time,  but  to  defy  the  creditor*,  and  to  throw  the 
burthen    of    satisfying    their    demands    upon    the    com- 
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plainant  by  the  quiok  remedial  energies  of  the  law, 
to  which  the  creditors  have  a  right  to  resort  upon 
the  instant  of  the  marriage,  rather  than  the  slow  and 
dubious  process  of  a  court  of  equity  to  enforce  a 
doubtful   trust. 

It  seems  to  be  settled  by  the  adjudged  cases  in 
this  State  that  every  such  transaction  by  a  woman 
pending  a  treaty  of  marriage  is  not  necessarily  fraud- 
ulent and  void  because  the  intended  husband  was  not 
a  party  or  privy  thereto,  but  tb*»t  each  case  must  be 
judged  by  its  own  circumstances.  Thus  if  a  convey- 
ance be  made  by  a  woman  in  the  discharge  of  the 
moral  duty  of  providing  for  the  children  of  a  former 
marriage,  it  will  not  be  considered  as  a  fraud  upon 
the  intended  husband,  though  it  had  been  concealed 
from  him.  1  Col.,  409.  And  in  Jordan  v.  Slack, 
it  was  said  that  the  meritorious  object  of  the  convey- 
ance, or  the  situation  of  the  intended  husband  in  point 
of  pecuniary  means,  would  form  exceptions  to  the  rule. 
Whether  there  is  fraud  or  not  upon  the  marital  rights, 
must  depend  upon  the  circumstances  of  each  case, 
the  conveyance  of  a  married  woman,  though  made 
immediately  before  marriage,  being  prima  facie  good. 
Lawden  v.  Harris,  1  Head,  203.  In  the  case  of 
Logan  v.  Simmons,  3  Red.  Eq.,  487,  Euffin,  C.  J., 
discusses  this  question  with  bis  wonted  ability,  tracing 
the  doctrine  down  from  the  fountains  of  the  English 
common  law.  The  exact  point  adjudged  in  that  case 
was  that  when  a  woman,  who  was  about  to  be  mar- 
ried, made  a  voluntary  conveyance  of  all  her  valuable 
property,   on   the   day  before   the   marriage,  without   the 
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■assent  or  knowledge  of  her  intended  husband  to  her 
son  by  a  former  marriage,  and  it  was  agreed  that 
this  conveyance  should  be  kept  secret.  It  was  held 
that  a  court  of  equity  would  consider  it  a  fraud  upon 
the  rights  of  the  intended  husband,  and  declare  it 
void  as  to  him.  But  the  question,  says  Mr.  Tapping 
Reeve,  in  all  these  cases  is,  was  the  husband  deceived 
and  disappointed  ?  It  seems  to  me,  he  adds,  that 
such  deception  may  be  practiced  by  concealment..  Reeve 
Dom.  Rel.,  284.  The  idea  seems  to  pervade  all  the 
authorities  that  such  a  conveyance,  though  prima  jam* 
good,  must  be  judged  by  its  own  particular  surround- 
ings, and  that  a  purposed  concealment  is  evidence  of 
a  purposed  fraud.  Thus  said  Lord  Thurlow  in  the 
leading  case  of  the  courtship  of  Strathmore  v.  Bowes, 
""a  conveyance  by  a  wife,  whatsoever  be  the  circum- 
stances, and  even  the  moment  before  the  marriage  is 
prima  fade  good,  and  becomes  bad  only  on  the  im- 
putation of  fraud.  If  a  woman,  during  the  course 
of  a  treaty  of  marriage  with  her,  makes,  without  no- 
tice to  her  intended  husband,  a  conveyance  of  any 
part  of  ber  property,  I  should,  said  Lord  Thurlow, 
set  it  aside,  though  good  prima  facie  because  affected 
by  fraud.  1  Ves.  Jr.,  22.  The  case  in  judgment, 
in  our  opinion,  presents  a  stronger  case  for  the  ap- 
plication of  the  principle  than  either  of  those  cited. 
And  the  principle  itself  is  founded  in  the  most  en- 
lightened sense  of  justice  and  right. 

The  complainant  in  this  case  was  a  man  of  sub- 
stance, not  shown  to  be  an  unsafe  depository  of  the 
interests  of  his  intended  wife  and    her  children.      He 
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was  bound  for  his  wife's  debts  from  the  moment  of 
the  marriage,  and  so  continued  daring  the  coverture. 
She  might,  by  a  debt  contracted  a  moment  before  the 
marriage,  bare  absorbed  his  whole  estate.  She  is  pos- 
sessed of  a  good  estate  which,  three  days  before  the 
marriage,  she  has  alienated  to  the  defendant  npon  a 
consideration  which  seems  to  us  shadowy  and  doubt- 
ful, and  the  fact  is  studiously  concealed  from  him. 
Certainly  such  a  case  appeals  strongly  and  eloquently 
to  a  court  of  equity. 
Affirm   the   decree. 


Mary  Jane  Webb  v.  Jacob  S.  Fritts. 

County  Court.  Bemoral  <4  Guardian.  The  County  Court  has  exclusive 
jurindictiou  in  the  matter  of  appointing  and  removing  guardians,  and 
when,  by  its  action,  a  guardian  has  been  removed,  and  upon  appeal 
to  the  Circuit  Court  said  action  in  approved,  thin  court  will  presume 
that  the  action  of  the  County  Court  was  lawful  and  right,  in  the  ab- 
sence of  evidence  to  the  contrary. 


FROM   MORGAN. 


Appeal  from  the  Circuit  Court.      David  K.  Youkg,. 
Judge. 

No   counsel   marked. 
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Sneed,  J-,  delivered  the  opinion  of  the  court. 

The  county  court  in  this  State  has  exclusive  juris- 
distion  in  the  matter  of  appointing  and  removing  guar- 
dians, and  when,  by  its  action,  a  guardian  has  been 
removed,  and  upon  appeal  to  the  circuit  court  said 
action  is  approved,  this  court  will  presume  that  the 
action  of  the  county  court  was  lawful  and  right,  in 
the  absence  of  evidence  to  the  contrary.  In  this  case 
the  ward,  Mary  Jane  Webb,  after  notice  to  the  de- 
fendant, her  guardian,  appeared  before  the  County 
Court  of  Morgan  county  and  moved  that  her  Baid 
guardian,  the  defendant,  be  removed  and  another  ap- 
pointed in  his  stead.  It  appears  that  the  notice  of 
the  motion  was  signed  by  the  ward,  Mary  Jane,  and 
notified  defendant  that  at  tbe  April  term  following 
she  would  ask  that  he  be  discharged  as  her  guardian. 
At  the  said  April  term  the  defendant  appeared  and 
the  application  was  considered,  whereupon  the  court, 
by  an  order,  removed  tbe  defendant  as  guardian  both 
of  the  applicant,  Mary  Jane,  and  her  sister,  "Hopey," 
the  minor  heirs  of  W.  R.  Webb,  deceased,  and  an- 
other guardian  was  then  and  there  appointed  in  the 
defendant's  stead.  The  defendant  appealed  to  tbe  cir- 
cuit court  where,  upon  a  hearing,  the  appeal  was  dis- 
missed, and  defendant  has  appealed  in  error.  We 
have  no  evidence  in  the  record  that  the  county  court 
has  acted  improperly  in  tbe  removal  of  the  defendant. 
It  is  the  province  of  the  defendant  to  put  the  court 
in  the  wrong  by  showing  the  error  committed.  We 
have   nothing   but    this   order   of    his   removal,   and   tbe 
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preeumptioD  of  law  is  that  it  was  correct  and  regu- 
lar. The  fact  that  the  other  ward  was  embraced  in 
the  order  and  not  in  the  notice,  can  avail  the  de- 
fendant nothing.  He  was  present  to  resist  the  pro- 
ceeding as  to  both.  The  county  court  is  invested  by 
the  statute  with  very  ample  power  on  this  subject,  and, 
indeed,  it  ought  to  be  so,  since  the  justices  are,  in 
-certain  cases,  held  personally  liable  for  the  miscarriage 
of  these  important  trusts.  It  is  made  their  duty  to 
inquire  into  the  administration  of  guardianship,  and, 
upon  their  own  motion,  and  at  their  own  discretion, 
they  can  summarily  divest  guardians  of  the  trust  when, 
in  their  judgment,  it  should  be  done.  We  are  to 
presume  that  some  grave  and  controlling  reason  ex- 
isted for  the  action  of  the  court  in  this  case,  and  the 
record  shows  nothing  to  the  contrary.  Ex  parte 
Orutckfield,  3  Yer.,  336;  Code,  sec.  2321,  and  sub- 
sees,  on  to  6  inclusive. 
Affirm   the  judgment. 
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E.  T.  &  Va.  R.E.  Co.  t>.  Eakes,  Adm'r. 

Enram  In  an  notion  brought  by  the  plaintiff  in  error  to  recover 
damages  from  defendant  in  error  for  the  killing  of  his  intestate,  the 
court  allowed  a  atatement  of  the  facts  connected  with  the  accident, 
made  by  one  of  the  defendant's  witnesses  soon  after  its  occurrence, 
and  printed  in  a  newspaper,  to  be  read  to  the  jury,  and  commented 
on  by  counsel  as  a  part  of  the  witness's  testimony,  and  as  a  contra- 
diction of  hig  testimony  on  trial  of  the  cause  going  to  his  credit.  In 
his  charge  to  the  jury  the  court  withdrew  from  before  the  jury  the 
statement  so  far  as  it  had  been  admitted  as  evidence  of  the  witness 
and  binding  on  the  company,  but  said  to  the  jury  that  they  might 
look  to  the  printed  statement  as  evidence  so  far  as  the  same  may  be 
admitted  by  the  witness  to  be  correct,  as  part  of  his  testimony.  Hdd, 
that  the  admission  of  the  printed  statement  as  a  part  of  the  witness's 
testimony  in  any  view,  was  error,  for  which  judgment  should  be  re- 
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Appeal  from  the  Circuit  Court.  C.  J.  St.  John, 
special   Judge. 

Baxter  &  Son  for  plaintiff. 

W.  V.  Deadebick  and  Yobk  &  Fulkerson  for 
defendant. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 

.Banes,  as  administrator  of  James  S.  Grigsby,  de- 
ceased, sued  the  E.  T.,  Va.  &  Ga.  R.E.  Co.  in  the 
Circuit  Court  of  Sullivan  county  for  $20,000  for  so 
negligently  and  carelessly  .running  one  of  its  passenger 
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trains  as  to  run  over  and  kill  his  intestate,  James  S. 
Grigsby.  Upon  trial  the  jury  found  a  verdict  for 
98,000  against  the  company,  and  judgment  was  ren- 
dered thereon,  from  which  the  company  has  appealed. 
The  first  error  relied  on  for  a  reversal  is  as  to 
the  admission  of  the  testimony  of  witness  John  Slack. 
It  is  proper  to  state  that  the  accident  occurred  about 
the  10th  of  July,  1872,  near  the  town  of  Bristol. 
The  deceased  was  walking  on  the  track  of  the  road 
in  the  direction  of  Bristol.  The  passenger  train,  on 
its  schedule  time,  at  about  7£  o'clock  in  (.be  evening, 
was  approaching  Bristol  from  Chattanooga.  The  en- 
gineer first  saw  the  deceased  on  the  road  ahead  of 
him,  at  the  distance  of  about  150  or  200  yards.  At 
the  tame  the  engineer  was  blowing  the  "signal  whis- 
tle" approaching  the  town.  He  continued  to  blow 
the  signal  whistle  until  the  train  came  within  thirty 
or  forty  yards  of  the  deceased,  and  then  he  blew 
-down  brakes  twice,  and  when  in  about  fifteen  yards 
of  deceased  he  reversed  the  engine  and  tried  to  stop 
the  train.  It  was  going  at  about  twenty  miles  per 
hour.  The  deceased  did  not  seem  to  pay  any  atten- 
tion to  the  signal  whistle,  or  to  the  whistle  blowing 
down  brakes,  until  the  train  approached  within  eight 
or  ten  feet  of  him,  when  he  looked  around  and  seemed 
to  aim  to  get'  off.  The  engineer  did  not  blow  an 
"alarm"  whistle.  This  is  the  substance  of  the  testi- 
mony of  Tuggle,  the  engineer  at  the  time  of  the  ac- 
cident, as  to  the  circumstances  immediately  attending 
its  occurrence.  He  said  further  that  he  made  a  state- 
inent  to  Black  shortly  after  the  occurrence;  the  paper 
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shown  to  him  was  something  like  it.  He  did  not 
say  to  Slack  that  he  was  within  fifteen  yards  of  de- 
ceased when  he  blew  down  brakes — did  not  know 
whether  he  gave  Slack  the  very  words  in  the  paper 
shown  him — probably  he  did  and  probably  he  did  not. 
He  spoke  of  the  paper  doing  him  injustice  in  stating 
that  he  did  not  blow  down  brakes  till  within  fifteen 
yards  of  deceased.  He  told  the  matter  over  to  Slack, 
saw  his  publication  afterward  in  the  paper,  and  never 
went  to  him  to  have  it  corrected.  Witness  further 
stated  that  an  "alarm  whistle"  was  a  repeated  succes- 
sion of  short,  quick  whistles  to  scare  cattle;  a  signal 
whistle  is  a  long  whistle,  and  down  brakes  whistle  is 
-one  short  whistle. 

After  defendants  had  closed  their  evidence,  the 
■plaintiff  offered  to  read  the  deposition  of  John  Slack, 
which  was  objected  to,  but  the  objection  was  over- 
ruled and  the  deposition  allowed  to  be  read.  Plain- 
tiffs then  insisted  that  it  could  only  be  read,  if  at 
all,  to  discredit  the  witness  Tuggle;  but  the  plaintiff's 
counsel  insisted  on  reading  it  as  an  admission  of  de- 
fendant's agent  of  the  facte  which  the  printed  state- 
ment contained,  as  well  as  for  the  purpose  of  discred- 
iting Toggle.  The  court  permitted  it  to  be  read  for 
both   purposes. 

Slack's  deposition  was  then  read,  in  which  he  stated 
that  at  the  solicitation  and  dictation  of  Tuggle,  the 
article  published  in  the  Courier  of  August  29,  1872, 
was  written  by  witness  and  published;  that  he  read 
the  article  to  Tuggle  after  it  was  prepared  and  before 
it  was  published,  and   he  said  it  was  a  correct    state- 
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ment.  The  article  was  read  to  the  jury  as  part  of 
Slack's  testimony.  The  article  is  addressed  "  to  the 
editor,"  and  says:  "I  wish  to  give  a  plain  statement 
of  the  accident,  if  it  can  be  termed  one,  which  caused 
the  the  death  of  Mr.  Grigsby.  At  the  time  I  no- 
ticed him  on  the  track  I  was  sounding  the  signal  for 
Bristol  station.  He  was  at  that  time  something  like 
160  yards  in  advance  of  the  engine.  Supposing  he 
would  hear  the  whistle,  I  paid  but  little  attention  to 
him  until  I  was  in  15  yards  of  him,  when  I  changed 
the  signal  for  tbe  station  to  one  for  down  brakes. 
I  think  if  he  had  noticed  the  signal  for  down  brakes 
he  could  have  saved  himself,  but  he  did  not  notice 
it  for  a  moment,  when  he  turned  and  looked  at  the 
engine  and  started  to  get  off,  but  it  was  too  late," 
etc. 

The  testimony  of  Slack  was  given,  and  the  news- 
paper article  read  to  the  jury  over  the  objection  of 
defendant,  and  they  were  given  as  evidence  not  only 
to  discredit  Tuggle,  but  also  as  an  admission  by  him 
as  agent  of  defendants,  which  woud  bind  the  defend- 
ant. It  is  conceded  that  the  testimony  as  an  admis- 
sion binding  on  the  defendants  was  erroneously  al- 
lowed to  go  to  the  jury;  but  it  is  insisted  for  plain- 
tiff that  tbe  error  was  cured  by  the  fact  that  the 
judge  in  bis  charge  to  the  jury  excluded  this  testi- 
y   from    their   consideration. 

Dn  this  point  the  judge  said  to  the  jury,  the  depo- 
n  of  John  Slack,  so  far  as  it  details  admissions 
the  agent  or  employee  of  the  company  after  the 
lent   occurred,  is  excluded   from   your  consideration; 
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but  you  may  look  to  the  printed  statement  (exhibit 
to  the  deposition)  as  evidence,  so  far  as  the  same 
may  be  admitted  by  the  witness  Tuggle  to  be  cor- 
rect, as  part  of  hie  testimony;  and  you  may  look  to- 
the  circumstances  under  which  such  statement  is  made 
to   determine   the   weight   to   be   given    the   same. 

The  admissions  detailed  in  Slack's  deposition  are 
those  contained  in  the  printed  statement,  made  an  ex- 
hibit to  the  deposition.  They  differ  in  some  respects 
from  the  statement  of  facts  as  given  by  Tuggle  in 
his  testimony  before  the  jnry.  This  paper,  as  we 
have  seen,  was  permitted  to  go  to  the  jury  as  con- 
taining admissions  made  by  Tuggle  that  were  binding 
upon  the  company.  It  is  stated  in  the  bill  of  ex- 
ceptions that  "in  the  argument  of  the  case  the  coun- 
sel for  plaintiff  read  and  commented  on  the  newspaper 
slip  made  part  of  Slack's  deposition  as  evidence  of" 
the  facta  connected  with  the  killing  of  plaintiff's  in- 
testate,  as   also   to   discredit   Tuggle." 

The  question  is  whether,  alter  having  erroneously 
permitted  the  printed  paper  to  go  to  the  jury  as  evi- 
dence of  the  facts  connected  with  the  killing,  and 
after  having  permitted  the  counsel  of  plaintiff  to  treat 
the  paper  as  such  evidence  in  his  argument,  the  mere 
exclusion  of  Slack's  deposition,  so  far  as  it  detailed 
admissions  of  Tuggle,  after  the  accident,  was  sufficient 
to  correct  the  error  and  to  remove  from  the  jury  any 
impressions  that  might  have  been  made  by  the  erro- 
neous admission  of  the  paper,  and  by  the  argument 
cf  counsel  based  upon  it,  as  competent  evidence  against 
defendants? 

15— VOL.  8. 
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We  can  readily  see  that  the  statements  in  the  pa- 
per constituted  material  evidence,  well  calculated  to 
make  a  decided  impression  against  the  defendant's 
cause,  especially  when  used  by  counsel  in  concluding 
argument,  with  the  sanction  of  the  court.  If  the 
court  discussed  the  error  before  the  argument  was 
made,  the  correction  of  the  error  ought  to  have  been 
made,  by  preventing  the  counsel  from  treating  the  evi- 
dence as  competent.  If  the  error  was  not  discovered 
until  the  arguments  were  concluded,  and  the  jndge 
was  delivering  his  charge,  he  ought  then  to  have 
stated  the  error  so  explicitly  as  to  remove  from  the 
minds  of  the  jurors  any  impressions  that  may  have 
been  made  by  the  erroneous  admissions  of  tbe  evi- 
dence,  or   by    the   comments   of  counsel    thereon. 

We  are  prepared  to  hold  that  it  was  not  sufficient 
merely  to  •  say  to  the  jury,  as  the  judge  did,  that 
"the  deposition  of  Slack,  as  far  as  it  details  admis- 
sions of  Tuggle,  as  agent,  after  the  accident  occurred, 
is  excluded  from  your  consideration,"  if  he  had  stopped 
there.  But  the  judge  proceed  to  tell  the  jury  that 
they  "  may  look  to  the  printed  statement  as  evidence 
so  far  as  the  same  may  be  admitted  by  the  witness 
Tuggle  to  be  correct,  as  part  of  his  testimony."  But 
the  paper  had  not  been  made  pari  of  Toggle's  testi- 
mony by  him,  nor  had  it  been  offered  as  part  of  his 
testimony  by  plaintiff;  it  was  offered  as  testimony  be- 
cause it  contained  admissions  made  by  Tuggle,  the 
agent   of  defendant,   to   Slack. 

We  cannot  see  how  the  judge  could  exclude  it  as 
testimony   offered    by   plaintiff,   but  admit   it   as   part   of 
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Tuggle's  testimony,  when  it  bad  neither  been  offered 
as  such  by  either  side,  or  admitted  as  sncb  by  the 
court,  or  where  it  had  not  been  adopted  by  Tuggle 
as   part   of  his   testimony. 

The  judge  proceeded  further  to  say,  "yon  may 
look  to  the  eirc  um  stances  under  which  such  statement 
(the  printed  statement)  was  made,  to  determine  the 
weight  to  be  given  the  same."  The  circumstance* 
under  which  the  statement  was  made  were  detailed  by 
Slack.  This  was  after  the  accident,  when  Tuggle  had 
no  power  to  bind  the  company  by  his  admissions. 
The  circumstances  under  which  he  made  the  admis- 
sions could  not  be  properly  looked  to  in  determining 
the  weight  to  be  given  to  the  admissions,  because  the 
admissions  were  not  competent  testimony.  But  the 
judge  may  have  meant  that  the  circumstances  might 
be  looked  to  in  determining  the  weight  to  be  gives 
to  Tuggle's  testimony.  In  this  view  the  instruction 
may  have  been  nn  object  ion  able,  but  it  is  by  no  means 
clear  what  the  true  meaning  of  the  charge  is  on  this 
point.  Upon  the  whole,  we  are  of  opinion  that  the 
'charge  does  not  sufficiently  explain  and  correct  the 
error  in  admitting  the  printed  paper  as  testimony  to 
bind  defendant  by  Tuggle's  admissions,  especially  as 
the  judge  permitted  the  jury  to  consider  the  printed 
statement  as  part  of  Tuggle's  testimony,  as  far  as  he 
had  admitted  it  to  be  correct.  This  we  regard  as 
in  effect  authorizing  the  jury  to  consider  as  evidence 
the  same  admissions  which  be  had  excluded  as  part 
of  Slack's   testimony. 
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For  this  error,  without  considering  various  other 
objections  to  the  charge  of  the  court,  the  judgment  is 
reversed. 


Ward  v.   Mayob  and  Aldermen  of  Gbeeneville. 

MUNICIPAL  CoRPOBATION.  Priicf.  poiixn.  UnrauoaabU  ezavim  of.  An 
ordinance  of  a  municipal  corporation  forbidding  licenced  retailers  of 
spirituous  liquors  to  sell  between  the  hours  of  6  p.  H.  and  6  A.  M.  is 
invalid,  because  an  unreasonable  exercise  of  the  police  powers  of  the 
municipal  corporation. 


FROM    GBBENE. 


Appeal    from  Circuit  Court. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 

The  question  in  this  case  is,  whether  an  ordinance 
of  the  town  of  Greeneville,  forbidding  licensed  retailers 
of  spirituous  liquors  to  sell  between  the  hours  of  6 
o'clock  P.  m.  and  6  o'clock  A.  M.  is  valid,  as  a  rea- 
sonable exercise  of  the  police  powers  of  the  municipal 
corporation  ? 

It  was  decided  in  Smith  &  Lackey  v.  KnoxvilU, 
that  an  ordinance  of  Knoxville,  forbidding  the  sale  of 
liquors    by    retailers    after    9    o'clock    p.  H.  was  valid, 
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and,  in  Maxwell  v.  Jonesboro,  MS.,  that  an  ordinance 
restraining   retailers   from   selling   after   dark,  was   valid. 

In  both  of  these  cases  it  was  held  that  it  must  be 
left  to  the  corporate  authorities  to  determine  what  re- 
strictions are  required  upon  the  trade  of  retailers  of 
liquors  for  the  general  good,  and  unless  they  are  un- 
reasonable and  oppressive,  they  are  valid  and  will  be 
maintained. 

The  only  question,  therefore,  open  in  this  case  is, 
whether  the  ordinance  prohibiting  the  sale  of  liquors 
between  the  hours  of  6  o'clock  p.  m.  and  6  o'look  A. 
m.   is  invalid,  because  oppressive? 

The  State  recognized  the  retail  trade  in  liquors  as 
legal,  on  condition  that  the  retailer  pays  for  the  priv- 
ilege and  procures  a  license.  This  license  confers 
upon  him  the  right  to  sell  for  one  year,  subject  of 
course  to  the  general  laws  of  the  State,  declaring  it 
unlawful  to  sell  on  specified  days  and  at  specified 
places.  With  these  exceptions .  the  retailor  has  the 
authority  of  the  State  to  follow  his  trade,  day  or  night, 
for  a  year.  How  much  of  this  time  can  he  be  for- 
bidden to  devote  to  his  trade  by  the  exercise  of  the 
police  powers  of  a  municipal  corporation,  without  an 
unreasonable  or  oppressive  infringement  of  his  right? 
We  have  seen  that  it  has  been  held  that  a  limitation 
of  the  exercise  of  his  right  to  daylight  is  not  unrea- 
sonable or  oppressive.  In  view  of  the  peculiar  nature 
of  the  trade,  there  is  Bound  reason  in  prohibiting  its 
exercise  during  the  night  time.  But  what  is  there 
in  the  trade  which  makes  it  necessary,  for  the  pres- 
ervation  of   good   order  and    quiet,   that  it    should    not 
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be  carried  on  for  two  hours  before  dark  and  for  two 
hours  after  daylight  ?  It  must  be  borne  in  mind 
that  a  municipal  corporation  has  no  power,  under  the 
pretext  of  a  public  regulation,  to  prohibit  the  exercise 
of  a  right  oonferied  by  the  the  State.  Whenever  this 
ie  done,  and  to  whatever  extent,  the  prohibition, 
merely  as  a  prohibition,  is  unreasonable,  oppressive  and 
invalid.  The  only  reason  which  we  can  see  for  re- 
straining the  trade  for  two  hours  before  dark,  and  for 
two  hours  after  daylight,  is,  simply  for  the  purpose 
of  prohibition  to  that  extent.  The  reason  may  be  a 
sound  one  when  viewed  simply  as  a  prohibitory 
measure ;  it  might  be  equally  Bound  if  the  prohibition 
was  total  and  absolute.  But  the  State  has  virtually 
forbidden  a  municipal  corporation  to  exercise  its  police 
powers  for  purposes  of  prohibition  merely.  To  be 
legitimate  the  prohibition  must  be  so  restricted  as  not 
to  interfere  unreasonably  or  oppressively  with  the  rights 
conferred  by  the  State.  We  are  of  opinion  that  a 
prohibition  which  deprives  a  parry  of  several  hours  of 
daylight,  in  which  he  is  forbidden  to  exercise  a  right 
conferred  by  the  State,  is  unreasonable  and  oppressive. 
It  follows  that  the  judgment  of  the  circuit  court 
was   erroneous   and    must   be   reversed. 
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The    Directobs   of   Maryville   College   c    P.   M- 
Babtlett  et  at, 

1.  Corporation,    .ftirtio  to  out.    Tide.     A  corporation  wan  chartered  un- 

der the  corporate  name  and  style  of  "  The  Directors  of  Maryville  Col- 
lege." In  a  bill  filed  by  the  corporation,  the  individual  names  of 
the  directom  were  set  out  in  the  caption,  and  they  were  denominated 
"a  body  politic  and  corporate  under  the  name  and  style  of  the  Di- 
rectors of  Maryville  College." 

Held,  that  it  was  proper  to  bring  the  suit  in  their  individual  names,  it 
appearing  that  they  constituted  the  board  of  directors  and  sued  as 
the  body  corporate.  The  individual  director*  were  not  necessary 
parties,  but  were  proper  parties.  It  was  sufficient  to  sue  alone  in  the 
corporate  name. 

Case  cited:  Maury  County  i\  Lewis  County,  1  Swan,  240. 

2.  Sake.    Non-iaer  of  property  of.    The  non-user  by  trustees  of  corporate 

property  does  not  affect  the  title  of  the  coriioration,  nor  does  the  re- 
moval of  trustees  have  any  such  effect. 


FROM    WASHINGTON. 


Appeal    from   the   Chancery   Court. , 

Chancellor. 

*  McGinley    &    Hood    and     Shown    and    Caldwel. 
for   complainants. 

Baxteb  &  Son,  Washburn  and  Houk  for  de- 
fendants. 

Nicholson,  C  J.,  delivered  the  opinion  of  the  court. 

This  hill  is  filed  by  J.  J.  Robinson  and  others,  a 
body  politic  and  corporate,  under  the  corporate  name 
and  style  of  The  Directors  of  Maryville  College,  against 
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P.  M.  Bartlett  and  others,  for  the  purpose  of  being 
restored  to  the  franchises  and  property  of  Mary  villa 
College,  of  which  they  have  been  deprived  by  defend- 
ants, who  are  charged  with  having  illegally  and  fraud- 
ulently usurped  and  held  the  said  franchises  and  prop- 
erty,  and    so   continue   to   hold   and   use   the   same. 

Defendants  demurred  to  the  bill,  and  rely  upon 
five  causes  of  demurrer,  three  of  which  were  disal- 
lowed  by   the   Chancellor   and    two   sustained. 

Upon  complainants  declining  to  amend  their  bill, 
the   same   was   dismissed,   whereupon   they   appealed. 

The  defendants  have  filed  the  record  for  writs  of 
error,  whereby  the  entire  cause  is  before  us  for  ex- 
amination   and    decision. 

1.  The  first  cause  of  demurrer  is,  that  complain- 
ants, in  and  by  their  said  bill,  have  shown  no  title 
in  themselves  to  the  property  and  franchises  sued  for. 
This  cause  of  demurrer  rests  upon  the  assumption  that 
the  individuals  named  as  directors  of  the  college  are 
the  complainants,  and  not  the  body  politic  and  corpo- 
rate, under  the  corporate  name  and  style  of  "The 
Directors  of  Maryville  College."  The  names  of  the 
persons  claiming  to  he  the  directors  of  Maryville  Col- 
lege are  set  out  in  the  caption  of  the  bill,  and  they 
are  denominated  "a  body  politic  and  corporate,  under 
the  corporate  name  and  style  of  '  The  Directors  of 
Maryville  College.' "  They  proceed  in  the  bill  to 
show,  by  reference  to  the  acts  of  Assembly  incorpo- 
rating the  institute,  and  the  acts  amendatory  thereof, 
that  they  are  the  directors  of  the  college,  legally  en- 
titled  to   control,   and   exercise,  and    enjoy  the  franchise 
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and  property  of  the  corporation.  The  directors  of 
Maryville  College  are  the  complainants,  and  the  indi- 
viduals constituting  these  directors  sre  named  as  the 
body  corporate.  Taking  the  allegation  to  be  true,  the 
title  of  the  property  and  franchise  sued  for  is  in  the 
directors  of  Maryville  College  as  a  corporation,  and 
the  individuals  named  are  the  corporators,  having  the 
right  to  exercise  the  franchise  and  hold  and  enjoy  the 
property  of  the  corporation.  This  cause  of  demurrer 
was  properly  disallowed.  Maury  County  v.  Lewie 
County,    1    Swan,    240. 

2.  The  second  cause  of  demurrer  is,  that  "the  act 
of  17th  of  January,  I860,  could  not  constitutionally 
divest  the  corporation  existing  under  the  act  of  12th 
of  November,  1845,  and  vest  title  to  the  property 
sued  for  in  the  complainants,  or  in  the  corporation 
they  claim-  to  represent,  unless  every  one  interested 
in  said  pre-existing  corporation  assented  thereto,  and 
this  fact  is  Dot  averred  in  complainants'  original  or 
amended  bill."  This  cause  of  demurrer  assumes  that 
complainants  are  representing  a  corporation  created  by 
the  act  of  1860,  and  that  this  is  a  distinct  corpora- 
tion from  that  created  by  the  act  of  1845.  The  bill 
alleges  that  Maryville  College  was  incorporated  by  an 
act  passed  in  1842,  by  which  the  then  board  of  di- 
rectors of  the  college,  consisting  of  thirty-five. directors, 
was  constituted  a  body  politic  and  corporate.  By  one 
of  the  sections  of  that  act,  the  county  court  of  Blount 
county  was  authorized  to  fill  vacancies  in  the  board 
of  directors.  By  a  subsequent  act  of  the  same  Legis- 
lature,  the    directors   were    authorized    to    fill   vacancies 
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instead  of  the  county  court;  and  by  an  act  passed  in 
1843,  it  waa  provided  directors  appointed  by  the  board 
of  directors  to  fill  vacancies,  should  not  extend  beyond 
the  close  of  the  next  ensuing  session  of  the  annual 
meeting  of  the  Synod  of  Tennessee,  which  Synod 
should  have  power  to  fill  all  vacancies  in  the  board. 
This  act  of  1843  was  so  amended  by  the  act  of  1860, 
that  the  rights,  powers  and  privileges  granted  by  the 
act  of  1843  should  be  granted  and  given  to  the 
United  Synod  of  the  Presbyterian  Church  in  the 
United  States,  so  that  the  said  United  Synod  should 
have  full  power  to  fill  all  vacancies.  The  bill  then 
alleges  that  the  board  of  directors  of  Maryville  Col- 
lege accepted  and  acted  as  a  body  politic  and  corpo- 
rate under  the  act  of  1842,  and  fully  accepted  and 
acted  under  the  various  acts  amending  said  acts,  and 
the  acts  amending  said  amendments.  It  is  further 
alleged,  that  each  of  the  said  several  bodies  from 
whom  the  power  of  appointing  the  boards  of  trustees 
or  directors  of  said  college,  and  of  filling  vacancies  in 
said  board,  also  each  of  the  bodies  upon  whom  said 
power  was  conferred  by  the  said  several  acts,  assented 
to  and  acquiesced  iu  the  changes  made  by  the  pro- 
visions of  said  several  acts  in  reference  to  the  ap- 
pointment of  said  board  of  directors  and  filling  vacan- 
cies therein.  It  is  therefore  apparent  that  there  was 
no  other  corporation  than  that  created  in  1842,  and 
that  all  the  subsequent  amendments  down  to  1860  had 
reference  mainly  to  the  mode  of  appointing  directors 
and  filling  vacancies;  and  that  these  several  acts  were 
assented   to   and  acquiesced   in    by  the  boards  of  direct- 


SEPTEMBER  TERM,  1874. 


Mnryvitle  College  r.   Bartlett. 


ors  having  tbe  right  to  accept  the  several  amendments. 
It  follows  that  the  chancellor  erred  in  sustaining  the 
second   cause   of  demurrer. 

3.  The  third  cause  of  demurrer  is,  that  if  com- 
plainants were  vested  with  title  at  any  time,  they 
were  so  vested  as  trustees,  and  they  have  lost  their 
title  by  non-user,  and  by  removal  from  the  State. 
Tbe  title  to  the  franchise  and  property  was  not  in 
complainants,  but  in  the  body  politic  and  corporate. 
Complainants  had  the  right,  as  directors  or  trustees, 
to  exercise  and  use  the  franchise  and  property  of  the 
corporation  in  prosecuting  the  objects  of  its  creation. 
The  non-user  of  the  franchise  or  property  by  the 
trustees  could  have  no  effect  upon  the  title  of  the 
corporation;  nor  could  the  removal  of  the  trustees 
from  the  State  have  any  such  effect.  The  title  of 
the  corporation  to  its  franchises  and  property  was  as 
completely  under  the  protection  and  preservation  of 
the  constitution  and  laws  of  the  State,  as  was  the 
property  or  the  valuable  rights  of  individuals.  4 
Wheat.  This  cause  of  demurrer  was  properly  disal- 
lowed by  the  chancellor. 

4.  The  fourth  cause  of  demurrer  is,  that  there  are 
four  of  the  directors  alleged  in  the  bill  not  to  be 
acting  as  such,  whose  names  are  not  joined  with  the 
complainants  named.  It  is  sufficient  to  say,  in  re- 
gard to  this  cause  of  demurrer,  that  none  of  the  in- 
dividual directors  were  necessary  parties,  but,  under 
the  circumstances  of  the  case,  they  are  proper  parties 
in  the  manner  in  which  their  names  are  associated 
with    the    corporation,   which     is    the    real    party.       It 
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follows  that  the  four  members  of  the  board  who  an 
refusing  to  act  as  such,  were  not  necessary  parties. 
Eveo  if  complainants,  in  their  individual  capacity,  were 
regarded  as  the  parties  complainants  of  the  bill,  upon 
the  allegation  that  there  were  four  others  who  were 
no  longer  acting  as  directors,  the  omission  to  make 
them  parties  would  not  be  cause  of  demurrer,  as  it 
is  apparent  that  they  are  not  necessary  parties  in  ob- 
taining the  relief  sought  by  the  bill.  It  follows  that 
the  chancellor  erred  in  sustaining  this  cause  of  de- 
murrer. 

5.  The  last  cause  of  demurrer  is,  that  the  suit 
could  only  be  maintained,  if  at  all,  in  the  name  of 
the  corporation.  This  cause  of  demurrer  has  already 
been  disposed  of  in  passing  upon  the  first  cause. 
The  chancellor  properly  disallowed  this  cause  of  de- 
murrer. 

It  follows  that  the  decree  dismissing  the  bill  will 
be  reversed,  and  the  cause  remanded  for  answer  and 
further  proceedings.  Defendants  will  pay  the  costs  of 
this   court. 


SEPTEMBER  TERM,  1874. 


Jos.  W.  Pinley  v.  John  Tayloy,  Ex'r,  et  al. 

1.  Csamceby  Pleading  and  Pkalitcr    Bill  of  review.     A  bill  of  review 

will  not  lie  for  error  apparent,  where  a  decree  was  pronounced  dis- 
misuug  the  bill,  when  some  of  the  defendants  to  it  had  not  answered.. 
Case  cited:  Eaton  r.  Dickinson,  3  Sneed,  401. 

2.  Same.     Sake.    A  bill  of  review  for  new  matter,  or  newly  discovered 

evidence,  can  only  be  filed  by  leave  of  court,  and  such  leave  cannot 
be  granted  except  in  open  court. 
Caaea  cited:    Colville  s.  ColvilJe,  fl  Hum.,  525;    Frazer  r.  Sypert,  & 
Sneed,  104. 


FEOH    HAMILTON. 


Freeman,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  bill  of  review,  filed  to  review  a  decree 
pronounced   in   the  chancery  court  of  Hamilton   county. 

The  causes  assigned  in  the  bill  on  which  the  re- 
view of  the  chancellor's  decree  is  asked  are,  first,  an 
error  of  law  apparent  on  the  face  of  the  decree,  to- 
wit:  that  the  cause  was  not  at  issue,  and  proof  taken 
in  the  cause  upon  disputed  points.  Second,  the  execu- 
tors, parties  to  the  original  bill  and  amended  bill,  had 
not  answered  the  same.  Third,  for  newly  discovered 
evidence. 

The  case  was  determined  the  22d  of  April,  1873, 
And   this   bill   filed   August,    1873. 

As  to  the  first  matter — error  of  law  assumed  to 
appear  on  the  face  of  the  decree,  that  is,  that  the 
ttwe    was    not  at    issue   by  reason    of   the    fact    that 
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some  of  the  parties  had  not  answered  the  hill  and 
amended  bill — we  do  not  think  this  furnishes  any 
ground  for  such  a  bill.  The  error  for  which  a  bill 
of  review  lies,  is  an  erroneous  conclusion  of  law  as 
to  the  rights  of  the  parties.  Assuming  the  facta 
fouud  in  the  decree  by  the  chancellor,  and  comparing 
the  decree  with  the  pleadings,  if  the  conclusion  drawn 
by  the  chancellor  is  not  warranted,  then  such  decree 
may  be  vacated  on  review.  Eaton  v.  Dickinson,  adm'r, 
3  Speed,  401.  By  this  rule  no  such  error  is  found 
in  this  decree,  as  it  is  simply  one  dismissing  the  bill 
on  the  hearing.  If  the  case  was  not  ready  for  hear- 
ing, the  party  should  have  applied  for  a  continuance. 
At  any  rate,  we  are  clear  that  this  furnishes  no 
ground  for  a  bill  of  review. 

A  bill  of  review  for  new  matter,  or  newly  discov- 
ered evidence,  can  only  be  filed  by  leave  of  the  court. 
This  bill  was  presented  to  the  chancellor  at  chambers, 
who  gave  a  fiat,  directing  the  paper  to  be  filed  as  a 
bill  of  review,  or  a  bill  in  the  nature  of  a  bill  of 
review,  subject  to  all  proper  legal  or  equitable  de- 
fenses. In  the  case  of  Colvillc  v.  OolvilU,  9  Ham., 
524,  the  fiat  of  the  chancellor  was  almost  in  the  lan- 
guage of  the  one  found  in  this  case.  The  bill,  on 
motion,  was  ordered  to  be  taken  from  the  file,  be- 
cause such  leave  to  file  could  only  be  given  in  open 
court.  This  was  the  only  question  in  the  case.  The 
court  held  that  it  was  not  a  matter  of  right  to  file 
such  a  bill,  but  leave  must  be  obtained,  and  that 
such  leave  must  be  granted  in  open  court.  In  other 
words,  it  is  a  judicial  act,  and  the  leave  granted  oar/ 
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in  the  exercise  of  this  discretion  by  the  court,  after 
doe  consideration  of  the  facts  alleged  and  shown  by 
affidavit.  The  chancellor  might  well  refuse  to  grant 
it  where  the  facts  alleged,  if  admitted,  wonld  be  suf- 
ficient to  change  the  decree,  when  the  court,  looking 
to  all  the  facts  and  circumstances,  should  decree  it 
productive  of  mischief  to  innocent  parties,  or  for  any 
other  cause  unadvisable.  Frazer,  adm'r,  v.  Sypitt,  6 
Sneed,    104,   and   authorities   there   cited. 

There  being  no  ground  for  the  bill  of  review  for 
error  apparent  on  the  face  of  the  decree,  the  bill 
having  been  improperly  filed  as  a  bill  of  review  for 
newly  discovered  evidence,  we  hold  the  chancellor  cor- 
rectly dismissed  it  on  the  demurrer  of  respondents. 
The  general  practice  in  such  cases  is  to  move  to  take 
the  bill  from  the  files,  but  when  we  can  see  the 
proper  result  has  been  attained,  the  form  of  reaching 
the  end  is  not  deemed  material.  This  court  cannot 
reverse  for  matters  of  form,  but  only  for  substance. 
The  decree  of  the  chancellor  must  be  affirmed. 


KNOXVILLE: 
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D.  B.  Rankin  v.  A.  L.  Anderson  et  at. 

Chancery  Pleading  and  Prattce.  Power  to  appoint  administrator.  Lo- 
cation of  property  to  authorize.  Where  a  bill,  seeking  to  have  an  ad- 
ministrator appointed,  alleges  that  the  deceased's  "estate,  goods,  chat- 
tels and  effecta"  were  in  a  certain  district  at  the  time  of  hia  death, 
allegation  will  be  sufficient,  under  the  statute,  to  give  the  chancery 
court  of  that  district  jurisdiction,  as  well  as  if  the  residence  of  the 
party  at  that  time  had  been  averred  to  be  there. 
Code  cited  I  sec.  3209,  art  2,  ch.  2. 


FROM    HAMILTON. 


Appeal  from  the  Chancery  Court.  D.  M.  Key, 
Chancellor. 

VanDyke,  Cook  &  Vandyke  for  Complainant, 

Tobley  &  Raskin  and  Cliff  &  Maxwell,  for 
defendant. 

Freeman,  J.,  delivered  the  opinion  of  the  court. 

This  bill  is  filed  for  an  administration  of  tt>e  es- 
tate of  James  M.  Anderson,  deceased,  in  the  chancery 
court,  under  art.  2,  ch.  2,  sec.  2209,  et  seq.,  of  the 
Code.  A  demurrer  was  filed,  which  was  sustained  by 
the   chancellor,   and   an   appeal   to   this  court. 

The  first  cause  of  demurrer  assigned  is,  that  com- 
plainant's bill  has  no  such  averments  and  allegations 
as   would    give   the   court   jurisdiction.       We    need    but 
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say  that  this  is  a  general  demurrer,  putting  in  issue 
the  whole  frame  of  the  bill  without  pointing  out  any 
special   defect,   and   cannot   be   noticed. 

The  second  cause  is,  that  "complainant's  bill  does 
not  show  that  the  deceased  at  the  time  of  his  death 
resided  within  the  State  of  Tennessee,  or  within  the 
jurisdiction   of  the   court. 

Sec.  2209  of  the  Code  is  as  follows:  "The  chan- 
cery court  of  the  district  in  which  any  person  resided 
at  the  time  of  his  death,  or  in  which  his  estate,  goods 
and  chattels  or  effects  were  at  the  time  of  his  death, 
may  appoint  an  administrator,  when  six  mouths  have 
elapsed  from  the  death  and  no  person  will  apply  or 
can   be   procured   to   administer   on   the   estate." 

The  allegation  of  the  bill  is,  that  said  Anderson 
died  in  March,  1865,  owning  at  the  time  of  his  death, 
in  his  own  right,  personal  estate  worth  from  two  to 
five  hundred  dollars,  perhaps  more,  and  real  estate 
worth  from  two  to  five  thousand  dollars,  said  estate 
situated  in  the  counties  of  Sequatchie  and  Hamilton, 
tn  the  State  of  Tennessee,  the  interest  in  real  estate 
being  an  undivided  one,  in  lands  descended  from  the 
father  of  said  Anderson.  It  is  true  it  is  not  shown 
that  the  debtor  resided  in  the  district  at  the  time  of 
his  death,  but  we  think  it  is  sufficiently  averred  "his 
estate,  goods  and  chattels,  or  effects,"  were  in  the  dis- 
trict at  the  time  of  his  death,  and  this  gives  the  juris- 
diction as  well  as  residence  of  the  party  at  that  time, 
by  the  language  of  the  section.  The  estate  being 
charged  as  being  iu  both  the  counties  of  Hamilton 
and    Sequatchie,    the    chancery    court    of    either    county 
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would   have  jurisdiction    to    grant    administration    under 
the   section   of  the   Code, 

"We  therefore  hold,  the  chancellor  erred  in  sustain- 
ing the  demurrer  and  dismissing  the  hill.  We  reverse 
his  decree,  and  remand  the  case  to  be  further  pro- 
ceeded in,  the  costs  of  this  court  and  the  demurrer 
to   be   paid    by   respondents. 


"Wm.  Crutchfield  v.  The  "Wason  Cab  Works  et  al. 


Street.  Chancery  juruaVefum.  Where  a  grantor  specified  in 
Us  deed,  as  a  part  of  the  consideration  for  the  land  conveyed  thereby, 
that  the  grantee  should  extend  a  certain  street  through  said  land, 
and  the  grantee  conveys  to  others,  and  stipulates  to  the  same  effect  in 
the  deeds  executed  by  him  to  them,  and  such  last  or  subsequent  cod- 
veyeea  attempt  to  obstruct  tbe  extension  of  said  street,  the  original 
grantor  has  the  right  to  the  active  intervention  of  a  court  of  equity 
by  injunction  to  prevent  such  obstruction. 
Case  cited ;  Ferguson  c  Bank,  3  Sneed,  624. 


FEOM    HAMILTON. 


Appeal    from    the    Chancery    Court.       D.    M.    Key, 
Chancellor. 

Trewhitt   &  Sharp   for   complainant. 

Key  &  Richmond  and   Tomlinson  Fort    for  de- 
fendant. 


SEPTEMBER  TERM,  1874. 
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Freeman,    J.,   delivered   tbe   opinion    of  the   court. 

This  bill  is  filed  to  enjoin  tbe  defendants  (except 
Divine)  from  erecting  what  is  alleged  to  be  a  nuisance, 
per  ae,  in  tbe  way  of  obstructions  and  embankments 
across  a  certain  sixty  feet  of  ground  alleged  to  have 
been  reserved  by  contract  between  complainant  and 
eaid  Divine,  for  a  street,  or  continuation  of  what  is 
known  as  Fort  street,  in  the  city  of  Chattanooga. 
In  the  event  the  injunction  is  denied,  then  complain- 
ant asks  a  rescission  of  his  contract  with  Divine,  by 
which  he  conveyed  to  him  certain  lands  in  1868,  in 
consideration  that  Divine  should  reserve  the  sixty  feet 
for  a  street;  but  this  last  relief  is  only  asked  pro- 
vided the  conrt  holds  that  complainant  is  not  entitled 
to  have  the  fee  of  tbe  sixty  feet  decreed  to  him,  and 
he  quieted  in  the  possession  thereof.  The  usual  prayer 
for  general   relief  concludes  the   bill. 

Tbe  contract  between  complainant  Cratohfield  and 
Divine  is  substantially  as  follows:  Crutchfield  conveyed 
to  Divine  a  certain  lot  of  ground,  described  in  the 
deed,  with  the  usual  covenants  of  warranty,  conveying 
a  fee  in  the  same.  The  consideration  recited  in  this 
deed  for  the  same  is,  "that  the  said  Divine  extends 
Fort   street   through   his   five-acre   lot." 

Fort  street  was  opened,  at  the  time  of  this  con- 
veyance and  contract,  on  the  north,  extending  perhaps 
to  the  property  owned  by  Divine,  the  five- acre  lot. 
Crutchfield  owned  property  so  situated,  as  is  charged, 
that  he  was  interested  to  have  this  street  extend  over 
the  five  acres  and  beyond  to  Low's  mill.      With  this 
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view  the  contract  was  made.  Evans  and  the  car 
works,  defendants  in  this  case,  purchased  parts  of  the 
five-acre  lot  from  Divine.  In  Evans*  deed  there  is  a 
provision  "saving  and  excepting  therefrom  sixty  feet 
in  width  across  said  piece  of  land,  being  the  extension 
of  Fort  street."  In  the  deed  to  the  oar  works  the 
language  is,  "subject  to  the  right  of  W.  Crutchfield, 
or  any  one  else,  to  the  extension  of  Fort  street."  It 
thus  appears  that  both  parties  took  the  land  expressly 
subject   to   the   contract   of  Divine   with   Crutchfield. 

We  think  it  clear  on  these  facts,  nothing  more 
appearing  in  the  case,  that,  as  against  Divine,  this 
contract  gave  a  right  to  an  easement  in  the  way  of 
a  street  over  his  five-acre  lot — a  right  enforceable  in 
a  court  of  equity — in  favor  of  Crutchfield,  being  sup- 
ported by  a  valuable  consideration,  and  not  capable  of 
being  accurately  compensated  in  damages.  It  is  equally 
clear  that  the  car  works  and  Evans  stand  in  Divine's 
shoes,  and  are  bound  by  the  contract  with  their  ven- 
dor, and  took  the  land  subject  to  and  burdened  with 
this  easement  or  right  in  favor  of  complainant.  We 
think,  however,  that  the  contract  gave  no  right  or 
title  in  the  fee  of  the  sixty  feet  of  land  to  Crutch- 
field; in  fact,  it  does  not  pretend  to  do  so,  and  has 
no  operative  words  for  this  purpose,  even  if  not  other- 
wise  deficient   for   this   end. 

We  bold,  therefore,  that,  so  far  as  these  two  par- 
ties are  concerned,  and  against  any  action  on  their 
part  obstructing  this  sixty  feet,  or  in  any  way  hin- 
dering its  free  use  for  the  purpose  of  a  street,  the 
complainant  would    have    the    right  to    have  them  en- 
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joined  by  tbe  chancery  court.  The  complainant,  how- 
ever, is  not  entitled  to  have  a  decree  vesting  title  in 
him  to  tbe  ground,  nor  has  he  any  right  to  call  for 
the  title,  but  only  the  enjoyment  of  the  easement,  as 
against   tbe   car   works   and   Evans. 

It  is  alleged  in  the  bill  that  defendants  (except 
Divine,  who  is  expressly  exempted  from  all  charge  of 
participation  in  the  wrong)  have  fraudulently  procured 
an  order  from  the  mayor  and  aldermen  of  the  city 
of  Chattanooga  closing  up  Fort  street  at  the  point  of 
disputed  territory;  and  this  with  the  sole  design  to 
injure  and  defeat  complainant  in  the  premises.  What 
may  be  the  powers  and  rights  of  the  corporation,  we 
cannot  undertake  to  determine  in  this  case,  as  it  is 
not  before  us,  not  being  a  party  to  the  bill,  nor  do 
we  discuss  or  decide  the  question.  The  rule  referred 
to  in  Furgerson  v.  Miners'  and  Manufacturers'  Bank, 
3  Sneed,  624,  and  Fletcher  v.  Peck,  6  Crancb,  87,  is 
applicable  to  the  action  of  these  municipal  legislatures; 
that  the  judiciary  department  will  be  slow,  even  if  it 
would  do  so  at  all,  to  declare  this  act  of  a  legisla- 
ture void  on  a  charge  of  complainant  of  motives  or 
influences  charged  to  have  been  operative  on  the  minds 
of  the  members  of  such  a  body  in  inducing  their  ac- 
tion. We  simply  hold  that,  on  the  facte  charged, 
complainant  is  entitled  (if  proven)  to  have  the  car 
works  and  Evans  individually  restrained  from  in  any- 
wise hindering  or  obstructing  the  enjoyment  of  the 
easement  or  right  contracted  for.  Whatever  the  cor- 
poration may  do  in  virtue  of  its  general  control  over 
the   streets   of  the   city,   its  action   can    furnish    no  war- 
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rant  to  these  defendants  for  any  aet  on  their  part 
interfering  with  complainant's  rights  in  this  matter. 
He  is  entitled  to  the  full  enjoyment  of  the  benefit  of 
his  contract  with   Divine  as  to  them. 

As  to  the  rescission  of  the  contract  with  Divine, 
on  the  allegations  of  the  bill  we  do  not  think  com- 
plainant is  entitled  to  this  relief,  as  it  is  clearly  stated 
that  he  has  in  no  way  violated  his  contract,  and  he 
cannot  be  held  responsible  for  the  wrongs  of  others 
without  his  pa-ticipation  in  them.  For  any  violation 
of  the  rights  of  complainant  on  the  part  of  others,  it 
must  be  assumed  the  law  will  give  adequate  remedy 
and   protection   when   invoked. 

The  decree  of  the  chancellor  dismissing  the  bill 
will  be  reversed,  and  a  decree  drawn  here  in  accord- 
ance with  this  opinion,  and  the  case  remanded  to  be 
further   proceeded    in.       Costs   paid   by   defendants. 
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Thos.  W.  Grills  v.  The  Mayor  and  Aldermen  op 

JONEBBORO. 

-Corporations.  Municipal.  Foliee  powers  if.  Liquor).  Licensed  retailer  of. 
An  incorporated  town  has  no  authority,  under  its  police  powers,  to 
pass  an  ordinance  prohibiting  licensed  retail  liquor  dealers  from  sell- 
ing their  goods  on  certain  specified  dajs  of  the  week,  or  during  cer- 
tain hoars  of  those  days.  The  law  of  the  State  authorizing  the  license 
being  paramount. 
Case  cited:  Ward  v.  Major,  etc,  8  Baxter,  228. 


PROM   WASHINGTON. 


Appeal  from  the  Chancery  Court. 

J.   G,    Deadkrick   for   complainant. 

No  brief  for  defendant. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 

Grills  is  a  regularly  licensed  retailer  of  liquors  in 
the  town  of  Joneshoro.  The  corporate  authorities  have 
passed  an  ordinance  prohibiting  the  sale  of  liquors  after 
6  o'clock  p.  m.,  each  day,  on  the  three  first  days  of 
each  term  of  the  circuit  court,  on  the  days  on  which 
the  county  court  is  held,  on  the  days  when  any  publio 
show  takes  place  in  the  town,  on  the  days  of  the  col- 
lege commencement,  and  on  the  days  when  fairs  are 
held  at  or  near  Joaesboro,  and  annexing  a  penalty  to 
all   violations   of  this   ordinance. 

Gills    filed    his    bill,    stating    the    existence   of    this 
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ordinance,  alleging  that  it  violates  and  interferes  with 
his  rights  as  a  licensed  retailer  of  liquors,  and  that 
it  is  unreasonable  and  oppressive,  &c,  and  praying  for 
perpetual   injunction,    &c. 

To  this  hill  the  major  and  aldermen  demurred, 
upon  the  ground  that  they  have  the  right,  in  the 
proper  exercise  of  their  police  powers,  to  pass  the 
ordinance.  Chancellor  Smith  overruled  the  demurrer, 
and   defendants  have  appealed. 

This  case  is  settled  by  the  decision  in  the  case  of 
Ann  Ward  v.  Mayor  and  Aldermen  of  Qreeneville,  de- 
termined at  the  present  term.  The  allegations  of  the 
bill  in  the  present  case  make  a  clear  case  of  excessive 
and  unauthorized  exercise  of  the  police  powers  of  the 
corporate  authorities.  Whatever  may  be  our  views  as 
to  the  wisdom  of  prohibitory  laws  for  the  prevention 
or  suppression  of  the  evils  of  intemperance,  so  long 
as  the  Legislature  continues  to  legalize  the  traffic,  and 
to  confer  on  those  engaged  in  it  the  rights  attached 
to  their  privileges,  the  courts  are  bound  to  protect  the 
exercise  and  enjoyment  of  these  rights  and  privileges 
against  unreasonable  and  oppressive  ordinances  passed 
by  corporate  authorities,  although  they  may,  in  the 
judgment  of  these  authorities,  be  passed  in  the  inter- 
est of  morality,  religion  and  good  order.  The  law 
of  the   State   is   paramount   and    must   control. 

The  decree  of  the  chancellor  is  affirmed  with  costs, 
and   the   cause   remanded. 
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The  8tate  ex  rel.  Ross  v.  Anderson  County. 

1.  Coiistt  Bonw.     Mandamus.    Judgment  not  necessary.    It  in  not  neces- 

sary, where  mandamus  is  brought  to  compel  a  county  court  to  levy  a 
tax  to  pay  bonds  or  coupon"  owing  by  the  county,  that  they  should 
have  been  merged  into  judgment. 

2.  Same.    Sim;.    Partiet.     Nor  is  it  necessary  in  such  proceeding  thai  the 

county  trustee  should  be  made  a  party  defendant  to  the  petition ;  the 
justices  of  the  county,  constituting  the  county  court  of  the  county,  are 
the  proper  parties  defends  nL 

3.  Same.    Same.     Coupons  not  due.     Nor  does  the  fact  that  at  the  time  the 

fiat  for  the  writ  was  granted,  the  coupons  were  not  due,  interpose  any 
aeriouB  ground  for  refusing  relief,  it  appearing  sufficiently  on  the  face 
of  the  petition  that  they  would  fall  due  in  a  few  days. 

4.  Same.    Bona  fide  holders.     Estoppel.     In  a  suit  by  mandamus  against  a 

county  to  compel  it  to  levy  a  tax  to  pay  interest  coupons,  by  a  bona 
fide  holder  of  its  bonds,  whose  title  accrued  before  maturity,  the  county 
cannot  show  by  way  of  defease,  if  the  legal  authority  to  issue  the 
bonds  is  clear,  a  want  of  compliance  on  its  part  with  formalities  re- 
quired by  the  taw  authorizing  their  issuance,  or  show  fraud  in  their 
own  agents  in  issuing  them.  And  in  such  case,  where  the  county 
has  received  the  consideration  for  the  bonds,  it  is  thereby  estopped 
from  impeaching  their  validity,  except  by  showing  a  want  of  author- 
ity to  issue  them. 


FROM    ANDERSON. 


Appeal   from    the   Circuit   Court. 

Sneed,   J.,   delivered    the   opinion    of  the   court. 

This  is  a  petition  for  a  mandamus  from  the  cir- 
«vit  court  of  Anderson  county,  filed  by  the  relator 
against  the  county  court  of  said  county,  to  enforce  a 
levy  of  taxes  for  the  payment  of  certain  interest  cou- 
pons issued  by  the  county  in  January,  1856,  and  within 
three    successive    years    thereafter,    with    certain    county 
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bonds,  in  discharge  of  the  county  subscription  of  stock 
in  the  Knoxville  and  Kentucky  Railroad  Company. 
A  fiai  was  obtained  for  an  alternative  writ  of  man- 
damus, from  one  of  the  circuit  judges  of  this  State, 
on  the  3d  of  January,  1874.  An  amended  petition 
was,  by  leave  of  the  court,  Sled  at  the  June  term, 
1874,  of  the  circuit  court  of  said  county.  The  peti- 
tion states,  in  substance,  that  the  county  of  Anderson, 
on  account  of  said  subscription,  issued  about  one  hun- 
dred thousand  dallars  of  its  bonds  about  January,  1856, 
aud  within  three  years  thereafter,  in  sums  of  five  hun- 
dred dollars  and  one  thousand  dollars  each,  payable 
thirty  years  from  date,  with  coupons  or  interest  war- 
rants attached  for  the  payment  of  interest  semi-annu- 
ally, at  the  rate  of  six  per  cent,  per  annum.  That 
the  relator  is  the  owner  and  bona  fide  holder,  for 
value,  of  seven  of  said  bonds,  amounting  to  six  thou- 
sand dollars,  and  that  fourteen  of  the  interest  coupons 
were  due  at  the  time  of  filing  the  petition,  and  four- 
teen would  fall  due  the  1st  of  January,  1874.  That 
he  had  made  demand  of  payment  of  the  county  trus- 
tee and  of  the  justices  composing  the  said  county 
court.  That  the  said  trustee  refused  to  pay,  stating 
that  he  had  been  so  ordered  by  the  county  court, 
and  that  the  said  justices  had  replied  that  said  cou- 
pons would  not  be  paid.  That  said  bonds  and  cou- 
pons are  made  payable  to  the  Knoxville  and  Ken- 
tucky Railroad  Company  or  bearer,  and  were  issued 
by  authority  of  law,  as  they  purport  on  their  faoe, 
and  that  there  were  statutes  which  authorized  their 
issuance,    and     made    them    obligatory    on    the    county. 
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The  bonds  and.  coupons  are  set  forth  and  described 
by  dates,  numbers,  and  amounts,  and  it  is  stated  that 
the  petitioner  is  the  bona  fide  holder  for  value  of  all 
said  coupons  as  described.  The  petition  contains  this 
averment :  "  That  said  bonds  or  warrants  have  been 
recognized  by  the  county  court  of  said  county  as  a 
valid  debt  against  said  county  from  the  time  they 
vera  issued  until  a  short  time  previous  to  tbe  com- 
mencement of  this  suit,  and  that  the  county  has  paid 
all  the  interest  due  upon  said  bonds  up  to  the  1st 
of  July,  1872,  including  tbe  interest  due  at  that  date. 
The  county  court  has  levied  and  collected  taxes  for 
the  payment  of  said  coupons  or  interest  warrants,  and 
the  citizens  of  said  county '  have  paid  said  taxes  for 
that  purpose,  and  neither  the  county  court  nor  any 
citizen  of  said  county  prosecuted  to  a  successful  termi- 
nation any  suit  in  law  or  equity  to  prevent  the  issu- 
ance of  said  bonds,  nor  to  prevent  their  negotiation 
by  the  Knoxville  and  Kentucky  Railroad  Company, 
and  there  never  was  any  proceeding  instituted,  either 
by  the  county  or  any  citizen  thereof,  to  have  said 
bonds  or  coupons  declared  void,  nor  to  prevent  their 
issuance  or  negotiation,  but  the  same  have  been  treated 
by  the  county  court  and  the  citizens  of  said  county 
as  a  valid  debt  against  said  county  from  the  time 
they  were  issued  until  after  the  1st  of  July,  1873, 
and  said  county  has  paid  the  relator  on  the  interest 
that  has  accrued  on  the  bonds  mentioned  in  his  peti- 
tion ever  since  he  has  received  said  bonds,  except  the 
coupons  or  interest  warrants  mentioned  in  said  peti- 
tion."      Upon   a   hearing   of   the    cause    by    the    circuit 
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court,  the  peremptory  mandamus  was  refused  and  the 
petition   dismissed.       The   relator   has   appealed. 

There  are  several  minor  objections  taken  to  the 
proceeding  by  the  defendant  upon  argument  in  this 
court,  which  we  do  not  feel  called  upon  to  discuss, 
further  than  to  observe  that,  in  our  opinion,  they 
would  interpose  no  legal  barrier  to  the  relief  sought. 
Upon  the  case  made  in  the  petition,  it  is  not  neces- 
sary that  the  demand  should  have  been  merged  into 
judgment,  nor  is  it  essential  that  the  county  trustee 
should  be  made  a  party.  The  justices  of  Anderson 
constituting  the  county  court  of  said  county  are  the 
proper  parties  defendant.  Nor,  in  our  judgment,  does 
the  fact  that  at  the  time  the  fiat  for  the  writ  was 
obtained  some  of  the  coupons  were  not  due,  interpose- 
under  the  facts,  any  serious  ground  for  refusing  the 
relief  even  as  to  them,  as  it  appears  on  the  face  of 
the  petition  that  these  coupons  would  fall  due  within 
a  few  days,  and,  aB  the  record  discloses,  they  did 
actually  mature  before  the  petition  itself  was  filed  in 
court.  In  regard  to  several  of  the  coupons  payable 
at  the  Bank  of  America,  it  is  not  fatal  to  the  pro- 
ceeding that  the  petition  dees  not  aver  a  presentment 
there,  even  if  such  presentment  in  this  kind  ot  case 
were  essential,  inasmuch  as  the  petition  does  aver  a 
sufficient,  excuse  in  the  positive  and  peremtory  refusal 
of  defendants   to    pay   any    portion   of  the   coupons. 

The  main  ground  of  defense,  however,  presents 
questions  of  much  public  importance,  and  of  much 
greater  difficulty  than  the  preliminary  questions  thus 
briefly    disposed    of.       It   is   insisted   that   the   county  of 
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Anderson  is  not  liable  for  these  bonds  and  coupons 
because  they  were  issued  without  authority  of  law. 
It  is  certainly  clear  that  the  county  had  no  right  to 
contract  this  debt  without  legislative  authority.  But 
we  may  observe  at  the  threshold,  that  after  the  sol- 
emn obligations  of  the  county  have  been  negotiated 
and  thrown  upon  the  commerce  of  the  country,  into 
the  hands  of  bona  fide  holders,  who,  so  far  from  hav- 
ing notice  of  any  supposed  illegality,  were  encouraged 
by  the  county  itself,  through  a  series  of  years,  to  give 
them  implicit  credit.  It  would  require  a  very  grave 
departure  from  legislative  restrictions  to  justify  the 
courts  in  exonerating  the  county.  Indeed,  the  doc- 
trine of  ratification  itself  would  be  a  legal  panacea  to 
all  manner  of  mere  irregularities,  and  must  be  fatal 
to  the  defense,  unless  it  can  be  shown  that  the  issu- 
ance  of  the   bonds   in   question    was   ab   initio   void. 

By  the  act  of  1852,  ch.  117,  the  several  counties 
of  this  State  were  authorized  to  subscribe  for  stock  in 
any  railroad  enterprise  located,  or  to  be  located,  through 
said  counties.  This  act  initiated  our  system  of  rail- 
road improvements,  and  is  very  liberal  in  its  terms. 
It  prescribed  the  mode  of  subscription,  bow  the  sub- 
scription was  to  be  paid,  and  gave  the  circuit  courts 
the  power  to  enforce  its  provisions  by  the  writ  of 
mandamus  against  the  county  courts.  The  act  of 
1852,  ch.  191,  authorized  certain  counties  to  subscribe 
stock  in  any  chartered  railroad  located  through  said 
counties,  in  any  amount  determined  upon,  in  the  man- 
ner prescribed  by  law,  and  to  issue  bonds  for  the 
amount  of  stock  so  subscribed,  the  bonds  to  bear  six 
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per  cent,  interest,  payable  semi-annually,  and  to  fall 
due  in  not  less  than  ten  nor  more  than  thirty  yean 
from  date.  The  act  of  the  18th  of  February,  1854, 
oh.  180,  applied  the  foregoing  provisions  expressly  to 
the  county  of  Anderson.  The  second  section  of  said 
act  provides  that  the  acts  of  any  of  said  counties  in 
voting  stock  in  railroads,  and  to  issue  county  bonds 
for  the  same,  not  heretofore  provided  for  by  law,  shall 
hereby  be  declared  as  valid  and  binding  as  though 
said   acts   had    been   strictly   in   accordance   with   law. 

The  Knoxville  and  Kentucky  Railroad  Company 
was  chartered  in  1852,  and  was  a  railroad  in  which 
Hie  county  of  Anderson  might  lawfully  take  stock  un- 
der the  act  of  1852,  ch.  117.  But  this  act  of  1852, 
oh.  117,  did  not  authorize  bonds  to  be  issned.  We 
take  it  to  be  a  sound  principle,  however,  that  a  county, 
like  another  corporation,  having  a  right  to  create  a 
debt,  has  also  the  incidental  right  to  issue  the  com- 
mercial evidences  of  it,  in  such  form  as  may  be  sat- 
isfactory to  the  parties.  Under  this  act  of  1852,  ob. 
117,  the  comity  court  proceeded,  at  the  March  term, 
1853,  to  provide  for  a  subscription  of  stock  in  said 
company,  by  ordering  an  election  to  ascertain  the  will 
of  the  people,  as  the  law  prescribed,  in  which  elec- 
tion the  question  to  be  voted  upon  was  whether  the 
oounty  would  subscribe  one  hundred  thousand  dollars 
of  stock  in  said  company,  "to  be  payable  in  six  an- 
nual instalments,"  commencing  in  1854.  The  act  of 
1862,  eh.  117,  sec.  8,  provided  that  only  thirty-three 
and.  one-third  per  cent,  of  the  subscription  of  any 
county   should   be   collected    annually.       The    12th    sec- 
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tion  of  said  act  provides  that  upon  any  unexpected 
demand,  when  there  is  no  railroad  tax  on  hand,  the 
county  court  may  anticipate  the  collection  of  said  taxes 
by  the  issuance  of  county  warrants,  payable  as  desired 
by  the  board  of  directors,  bearing  interest  at  the  rate 
of  six  per  cent,  per  annum,  &c. ;  but  the  issuance  of 
bonds  was  not  expressly  authorized  until  done  by  the 
act  of  1852,  oh.  191,  which  restricted  the  time  of 
their  maturity  to  not  less  than  ten  years  nor  more 
than   thirty   years   after   date. 

We  have  seen  that  the  act  of  the  18th  February, 
1854,  ch.  180,  applied  these  provisions  expressly  to 
Anderson  county.  It  seems,  however,  that  the  county 
court  took  no  further  action  upon  the  proceeding  of 
its  March  term,  1853,  until  the  July  term,  1854 — in 
doubt,  perhaps,  of  the  validity  thereof;  but  the  Leg- 
islature having,  on  the  18th  February,  1854,  by  said 
oh.  180,  declared  said  election  and  proceeding  lawful 
and  binding,  the  county  court,  in  July  thereafter,  took 
final  action  in  the  matter,  by  subscribing  the  stock 
as  the  sheriff  had  reported  the  people  as  voting  for, 
and  ordering  the  issuance  of  coupon  bonds,  payable  at 
thirty  years,  with  semi-annual  interest,  just  as  the  law 
required,  but  providing  by  the  order  that  the  whole 
shall  be  paid  in  six  annual  instalments.  This  last 
provision,  however,  was  not  incorporated  in  the  bonds. 
Now  it  is  earnestly  eargued  that  these  bonds  are  ab- 
solutely void,  even  in  the  hands  of  the  relator,  and 
mil  other  persons  who  have  bought  them  in  good  faith, 
because,  as  alleged,  the  subscription  of  stock  was  on 
condition  that  the  whole  debt    be    paid    in  six  annual 
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installments,  whereas  the  bonds  postpone  the  payment 
for  thirty  years.  This  would  seem  to  be  an  anomal- 
ous position  for  a  debtor,  .to  object  to  an  indulgence 
of  thirty  years  upon  a  debt  at  simple  interest,  when 
it  is  so  productive  and  valuable,  and  at  a  time  when 
most  of  that  class,  both  among  natural  and  artificial 
persons,  are  importunate  for  time.  But  it  in,  never- 
theless, an  argument  pressed  with  great  ability,  and 
which,  upon  a  hasty  view  of  the  question,  does  not 
lack  the  virtue  of  plausibility.  The  railroad  subscrip- 
tion laws  require,  among  other  things,  that  in  the 
levy  and  collection  of  taxes  for  the  liquidation  of  the 
semi-annual  interest,  a  certain  amount  shall  be  also 
levied  and  collected  to  constitute  a  sinking  fund  for 
the  ultimate  extinguishment  of  the  bonds.  This  sink- 
ing fund  might  be  invested  in  some  productive  way. 
And  it  is  certainly  demonstrable  that  the  country,  in 
the  meantime  increasing  in  taxable  wealth,  population 
and  material  prosperity,  could  not  be  materially  in- 
jured even  by  a  much  longer  postponement  of  the 
day  of  payment.  The  bonds  were,  however,  after- 
wards issued  in  the  exact  form  prescribed  by  law, 
impressed  at  their  issuance  with  the  sanction  of  the 
popular  approval,  and  nurtured  into  credit  and  confi- 
dence by  the  recognition  and  patronage  of  the  county 
which  issued  them,  for  a  long  series  of  years.  If, 
as  the  worshipful  justices  propose  iu  the  order  of  July 
term,  1854,  they  are  still  disposed  to  extinguish  this 
debt  in  six  annual  installments,  we  presume  the  hold- 
ers of  these  bonds  will  not  be  found  impracticable  or 
refractory   in   receiving   their   honest   dues. 
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But,  with  a  full  sense  of  the  great  magnitude  of 
the  interests  involved,  we  have  no  hesitation  in  saving 
that,  so  iar  as  the  rights  of  these  parties  have  been 
unfolded  to  us  by  the  record,  there  is  no  ground  as- 
sumed' in  the  argument  which,  in  a  court  of  conscience 
or  a  court  of  law,  can  relieve  the  county  of  Ander- 
son from  this  obligation.  If  the  county  had  been 
defrauded  in  the  issuance  of  these  bonds;  if  it  bad 
been  done  without  a  vote  of  the  people  as  to  the  sub- 
scription; or,  indeed,  if  the  statutes  had  not  been  sub- 
stantially complied  with,  then  the  case  would  be  pre- 
sented tu  a  different  aspect.  But  we  have  here  a 
submission  of  the  question  of  subscription  to  the  pop- 
ular vote;  the  evidence  of  its  endorsement  at  the  polls; 
the  irregularities  of  that  proceeding  cured  by  subsequent 
legislation ;  the  issuance  of  these  bonds  by  the  consti- 
tuted authorities  of  the  county;  their  circulation  from 
hand  to  band  as  negotiable  paper;  their  recognition 
by  the  court  and  the  people  as  valid  obligations  for 
a  period  of  sixteen  years;  and,  after  all  this,  we  are 
asked  to  declare  these  bonds  unlawful  in  the  hands  of 
innocent  holders,  who  have  in  good  faith  invested  their 
money  in  them,  because  the  bonds  are  made  payable 
in  thirty  years,  as  the  law  directs,  rather  than  in  six 
annual  installments,  as  it  is  insisted  the  people  intended. 
If  such  was  the  popular  intention,  why  permit  the 
bonds  to  issue  in  the  present  form?  Why  allow  them 
to  be  negotiated?  Why  submit  quietly  from  year  to 
year,  for  this  long  period,  to  annual  drafts  of  the  rail- 
road tax,  with  fall  knowledge  that  the  original  pur- 
pose as  to  payments  in  six  installments  had  been  per- 
17— vol.  8. 
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verted  and  defeated  by  the  issuance  of  thirty-year 
bonds?  A  county,  under  our  law,  is  a  corporation; 
the  citizens  are  the  corporators;  the  county  court  the 
agency  through  which  this  mortal  immortal  acts,  and 
,  speaks,  and  hath  its  being.  Like  other  artificial  beings 
or  natural  persons,  it  can  ratify  the  unauthorized  acts 
of  its  agents.  In  this  case,  the  county  of  Anderson 
has  done  this  thing.  There  can  be  no  question  that 
it  was  competent  for  the  Legislature  to  cure,  by  sub- 
sequent enactment,  any  mere  irregularities  in  the  elec- 
tion  of  1853.       16   Wall.,   644;     8   Ams.    E.,  87-108. 

We  hold  that  these  bonds  and  coupons  were  law- 
fully issued,  and  that  the  mere  irregularities  referred 
to  will  not  be  allowed  to  defeat  the  rights  of  the 
holders.  They  are  payable  to  bearer,  and  transferable 
by  delivery,  and  subject  to  the  same  rules  as  to  the 
rights  of  the  holders  as  negotiable  bills  and  notes. 
Lexington  v.  Butler,  14  Wall.,  295;  Merce  County  v. 
Hackelt,  1  "Wall.,  83.  In  the  latter  case  it  was  said, 
when  a  county  issues  its  bonds  payable  to  bearer,  and 
solemnly  pledges  the  faith,  credit  and  property  of  the 
county  under  the  authority  of  law,  referred  to  on  the 
face  of  the  bond  by  date,  for  their  payment,  and  those 
bonds  pass,  bona  fide,  into  the  hands  of  holders  for 
value,  the  county  is  bound  to  pay  them.  It  is  no 
defense  to  the  claim  of  such  a  holder,  that  the  act 
referred  to  on  the  face  of  the  bonds  authorized  the 
county  to  issue  the  bonds  only  and  subject  to  certain 
restrictions,  limitations  and  conditions,  which  have  not 
been  formally  complied  with.  1  Wall.,  83.  In  the 
case   of  Pendleton    County  v.  Amy,   13  Wall.,   298,   it  is 
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held  that  a  county  issuing  bonds  to  a  railroad  com- 
pany in  payment  of  stock  in  the  road,  which  subscrip- 
tion the  county  was  authorized  by  legislative  act  to 
make  and  to  pay  for  by  the  issue  of  bonds,  only  after 
■certain  things  directed  bad  been  performed,  said  county 
may  be  estopped  against  asserting  that  the  conditions 
have  not  been  complied  with;  *  *  and  an  estoppel 
would  take  place  when  the  county  had  received  the 
proper  amount  of  stock  for  which  the  bonds  were 
issued — bad  held  it  for  seventeen  years,  and  was  actu- 
ally enjoying  it  at  the  time  when  pleading  a  want  of 
authority  to  subscribe.  13  Wall.,  298,  And  so,  is 
the  case  of  Grand  Chester  v.  Winegar,  15  Wall.,  356, 
it  is  held  that  in  a  suit  against  a  municipal  corpora- 
tion by  a  bona  fide  holder  of  its  bonds,  whose  title 
accrued  before  maturity,  the  corporation  cannot  show 
by  way  of  defense,  if  the  legal  authority  to  issue  the 
bonds  is  clear,  a  want  of  compliance  on  its  part  witb 
formalities  required  by  the '  statute,  or  show  fraud  in 
their  own  agents  in  issuing  them.  15  Wall.,  356. 
This  is  a  strong  case,  and  bears  much  analogy  to  the 
case  in  judgment,  if  not  in  the  facts,  in  the  princi- 
ples applicable  to  both  alike.  In  the  case  in  judg- 
ment there  can  be  no  pretense  that  the  county  of 
Anderson  was  not  authorized  by  law  to  make  the  sub- 
scription and  to  issue  the  bonds  in  controversy.  No 
fraud  is  complained  of  in  the  county  court,  but  a 
mere  mistake  or  irregnlarity  as  to  the  time  of  pay- 
ment of  the  bonds.  The  amount  of  the  subscription 
was  voted  by  the  people,  and  this  is  the  vital  thing. 
The   bonds   as   issued  follow  the   law  as  to  the  time   of 
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payment,  whereas  a  payment  in  installments,  as  pro- 
posed, would  have  been  in  derogation  of  the  law, 
which  requires  such  bonds  to  be  made  payable  not 
less  than  ten  nor  more  than  thirty  yeara  after  date. 
Act  1852,  ch.  191,  sec.  12;  Act  1853-4,  cb.  180. 
It  will  be  seen  by  reference  to  these  acts  that  the 
bonds  in  controversy  were  issued  in  exact  and  literal 
compliance  with  the  statutes.  They  have  gone  into 
the  hands  of  bona  fide  holders.  The  county  of  An- 
derson has  received  the  consideration,  and  has 'estopped 
itself  from  impeaching  their  validity,  except  by  show- 
ing a  want  of  lawful  authority  to  take  the  stock  and 
issue  the  bonds.      This  tbey  have  failed  to  do. 

We  might  have  contented  ourselves  by  resting  this 
case  upon  the  high  authority  of  the  Supreme  Court 
of  the  United  States, — that  the  bonds  on  their  face 
import  a  compliance  with  the  law  under  which  they 
were  issued,  and  the  purchaser  was  not  bound  to  look 
further  for  evidence  of  a  compliance  with  the  condi- 
tion to  the  grant  of  the  power  (Conner,  &c,  v.  A«- 
pmtoall,  21  How.,  539;  Smith  &  Hall  v.  dark  County, 
1  Cent.  Law  Journal,  3) — but,  in  view  of  the  great 
importance  of  the  questions  involved,  we  have  met 
'them  as  presented  by  the  able  argument  of  the  coun- 
sel  for   the   county   of  Anderson. 

.Reverse  the  judgment,  and  let  a  peremptory  man- 
damus  be   awarded. 
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J.  T.  Johnson  v.  M.  J.  Johnson. 

*  Dees.  Mstakt.  Statute  of  Frauds.  In  a  case  where  the 
vendor  by  mistake  conveys  to  the  purchaser  a  lot  of  a  different  num- 
ber from  the  one  actually  sold  to  him,  the  jurisdiction  of  a  court  of 
equity  to  reform  the  deed  so  as  to  make  it  embrace  the  lot  actually 
sold,  is  clear  and  undisputed.  Nor  does  the  statute  of  frauds,  in  tuch 
a  case,  intervene  to  bar  the  relief  sought. 
Case  cited:  Bailey  v.  Bailey,  S  Hum.,  233. 


FEOM    HAMILTON. 


Appeal    from    the   Chancery   Court. 

No   record   found. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 

In  June,  1867,  J.  T.  Johnson  being  the  owner  of 
parte  of  lots  Nos.  30  and  44,  in  Chattanooga,  for 
valuable  consideration  executed  a  deed  to  M.  J.  John- 
son, describing  the  lots  as  Nos.  30  and  42,  but  in- 
tending by  his  deed  to  convey  bis  interest  in  lots  Nos. 
30  and  44.  He  had  no  interest  in  lot  No.  42,  and 
immediately  after  the  conveyance  put  M.  J.  Johnson 
in  possession  of  lot  No.  44,  the  one  he  supposed  he 
had  conveyed,  but  which,  by  mistake,  he  described  as 
lot  No.  42.  After  M.  J.  Johnson  had  been  in  pos- 
session of  lots  No.  30  and  44  for  some  years,  J.  T. 
Johnson  discovered  the  mistake,  and  pretended  to  con- 
vey his  interest  in  lot  No.   44  to  one  MoGlohen,  who 
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knew  of  the  mistake  made  in  his  deed  to  M.  J. 
Johnson,  and  afterwards  McGlohen  conveyed  the  same 
to  Miller,  who  claims  to  be  an  innocent  purchaser  for 
value  without  notice,  but  who  fails  to  avail  himself 
of  that  defense  by  such  special  averments  as  entitle 
him  to  its  benefits. 

M.  J.  Johnson  filed  his  bill  upon  these  tacts  to 
correct  the  mistake,  and  to  reform  her  deed  from  J. 
T.  Johnson.  The  Chancellor  dismissed  her  bill  upon 
the  ground,  as  we  suppose,  that  he  regarded  it  as  a 
contract   for   lands   falling   within   the   statute   of  frauds. 

In  this  we  are  of  opinion  he  was  in  error.  The 
rule  in  such  cases  is  thus  laid  down  in  Baily  v.  JBaily, 
8  Hum.,  233:  "The  jurisdiction  of  courts  of  equity  to 
correct  mistakes  in  deeds,  or  other  instruments,  or  to 
reform  them  when  they  do  not  carry  out  the  inten- 
tions of  the  parties  in  making  them,  is  not  to  be 
questioned ;  but,  to  entitle  the  party  to  their  relief, 
the  proof  must  be  clear,  certain,  and  satisfactory.  It 
is  laid  down  in  several  cases  of  unquestionable  au- 
thority that  such  relief  will  only  be  afforded  when 
express  evidence  can  be  adduced  of  the  certain  inten- 
tion of  the  parties  at  the  time  of  the  execution  of 
the   deed   or  other   instrument   sought   to   be   reformed." 

The  proof  in  this  case  brings  it  clearly  within  the 
rule  here  laid  down.  It  is  not  a  case  within  the 
statute  of  frauds.  The  parties  entered  into  a  contract 
for  the  specific  lots  of  land,  and  a  conveyance  is  made 
and  signed  by  the  party  to  be  charged,  but  by  mis- 
take one  of  the  lots  is  misdescribed,  and  thereby  the 
intention   of   the    parties    was    defeated.       The    descrip- 
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tion  of  the  lot  included  in  the  deed  points  to  the  lot 
intended  to  be  conveyed  in  every  respect,  except  as 
to  its  number  in  the  plan  of  the  city,  and  this  mis- 
description is  clearly  shown  to  have  been  a  mistake. 
There  are  no  creditors  nor  purchasers  for  valuable  con- 
sideration without  notice  in  the  case  who  are  in  a 
condition  to  interpose  objection  to  the  relief  sought. 
The  decree  will  be  reversed,  and  a  decree  entered 
here   for  complainants,    with   coats. 


Lovelace  v.  James  D.  Smith. 

Costs.  Amended  bill.  The  surety  for  costs  on  the  original  bill  is  liable 
to  the  extent  of  the,  penalty  of  his  bond  for  costs  which  accrue  on  an 
amended  bill  filed  in  the  same  cause,  and  euch  surety  is  not  released 
by  the  fact  that  the  court,  upon  motion,  ordered  the  complainant  to 
execute  a  new  bond  with  other  sureties,  which  he  failed  to  do,  and  he 
afterwards  took  the  pauper  oath. 
Code  cited:  Sec  S196o. 

No  record  found. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 

By  sec.  3196a  of  the  Code  sureties  on  bonds  for 
costs  undertake  to  pay  all  costs  that  may  be  at  any 
time  adjudged  against  tbeir  principals,  in  the  event  it 
is  not  paid   by  the  principals.       This   includes  the  costs 
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accruing  upon  an  amended  bill,  which  becomes  part 
of  the  original  bill,  constituting  one  suit.  Sureties 
may  require  their  principal  to  give  other  security,  or 
have   the   cause   dismissed. 

In  this  case  application  was  made  for  dismissal,  un- 
less securities  were  given,  and  another  bond  was  given 
and  filed  by  the  clerk,  but  no  action  was  taken  on 
it,  nor  was  the  suit  dismissed;  but  at  a  subsequent 
term,  upon  objection  to  the  last-named  bond  by  de- 
fendants,  the   complainants   took   the   pauper   oath. 

Complainants  bill  was  dismissed,  and  all  the  costs 
adjudged  against  the  original  sureties  on  the  first  bond. 
The  costs  amounted  to  $34B,  whereas  the  penalty  of 
the  bond  was  {250.  The  second  bond  for  costs  was 
never  accepted  and  approved  by  the  court,  and,  there- 
fore, is  no  part  of  the  records  as  a  bond  binding  on 
the  parties  thereto.  When  it  was  afterwards  excepted 
to  as  insufficient,  the  court  virtually  decided  against 
its  sufficiency  by  requiring  other  security.  The  fact 
that  complainants  afterwards  resorted  to  the  pauper's 
oath  had  no  other  effect  than  to  retain  the  cause  in 
court.  It  follows  that  the  sureties  on  the  first  bond 
are  liable  to  the  extent  of  the  penalty  thereof.  The 
decree  for  costs  will  be  affirmed  to  the  extent  of  the 
penalty;  beyond  that  the  judgment  will  be  against 
complainants  alone,  and  in  this  respect  the  costs  will 
be  retaxed. 
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Lewis  Owens  v.  J.  T.  Johnson  et  al. 

1.  Mortgage.     SubttiitUUm.    A  loaned  B  a  gam  of  money,  which  B  used 

in  paying  off  a  debt  due  to  C,  which  was  a  balance  for  purchase 
money  due  on  a  lot  of  ground,  the  payment  of  which  was  secured  by 
mortgage  on  the  land.  A,  after  B's  death,  filed  a  bill  against  her 
heirs  and  administrator,  alleging  that  there  was  an  agreement  be- 
tween him  and  B  to  the  effect  that  he  should  be  substituted  to  C,  the 
mortgagee's  lien,  and  seeking  to  have  the  mortgage  foreclosed  for  his 
benefit:  Held,  that  if  the  facts  were  as  alleged,  though  this  was 
denied,  it  wan  not  entitled  to  be  substituted  to  the  lien  of  the  mort- 
gagee, there  being  no  priority,  either,  as  creditor  or  security,  between 

2.  Married  Woman.     Qmtract.     A  married  woman  cannot  bind  herself 

personalty,  or  her  property  by  contract. 

No   record-  found. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 

Complainant  alleges  that  on  the  3d  of  April,  1868, 
he  loaned  or  advanced  to  M.  J.  Johnson,  now  de- 
ceased, $550,  which  was  paid  by  her  to  W,  S.  Bugger, 
in  satisfaction  of  a  balance  of  purchase  money  on  lot 
No.  30  in  Chattanooga,  and  which  was  also  received 
by  mortgage  on  said  lot  to  said  Dugger.  Complainant 
further  alleges  that  at  the  time  he  made  the  advance 
it  was  expressly  agreed  that  he  should  be  substituted 
to  the  right  of  Dugger,  the  mortgagor,  and  have  a 
lien   on   the   lot   for   the   same. 

M.  J.  Johnson  being  dead,  the  bill  is  filed  against 
her  administrator  and  heir,  and  by  an  amended 
bill    it    is    alleged    that    the    personal    estate   of   M.   J. 
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Johnson  has  been  exhausted  in  the  administration  of 
the  estate. 

Complainant  prays  to  have  the  lot  No.  30  sold  to 
satisfy   the  heir  for  his  claim  of  $550. 

The  administrator  of  M.  J.  Johnson  and  her  heirs 
answer,  and  admit  that  the  personal  assets  of  her  es- 
tate have  been  exhausted,  but  deny  that  M.  J.  John- 
son was  indebted  to  complainant  for  money  borrowed; 
they  deny  that  any  agreement  was  made  by  which 
complainant  was  to  be  substituted  to  the  lien  of 
digger,,  and  they  deny  complainant's  right  to  have 
the  lot  sold  upon  any  of  the  grounds  alleged  in  his 
bill. 

The  declarations  of  M.  J.  Johnson,  who  was  a 
married  woman  at  the  time  the  $550  was  borrowed, 
were  relied  on  to  prove  the  loan,  and  the  payment 
of  the  money  to  Dagger.  This  evidence  was  excepted 
to  on  the  ground  that  she  was  a  married  woman,  and, 
therefore,  not  bound  by  her  contract  of  borrowing,  and 
that  her  declarations  were  incompetent  to  prove  such 
contract.  The  chancellor  sustained  the  exception,  and 
the  allegations  of  the  bill  being  fully  met  and  denied 
by  the  answer,  and  not  overcome  by  complainant's 
proof,   the   bill   was   dismissed. 

There  is  no  proof  whatever  to  sustain  the  allega- 
tion that  it  was  agreed  between  the  parties,  when  the 
money  was  loaned,  that  it  should  be  a  lien  on  the  lot 
by  way  of  substitution  to  Dugger's  lien.  If  the  money 
was  loaned  to  Mrs.  M.  J.  Johnson,  which  is  not 
satisfactorily  proven  outside  of  her  declarations,  which 
were   properly   excluded,    it   could    create   nothing    more 
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than  a  simple  debt  to  complainant  for  money  bor- 
rowed, and  the  fact  that  the  money  was  used  in  satis- 
fy'ng  digger's  lien  would  raise  no  trust  relation  be- 
tween complainant  and  Mrs.  Johnson  out  of  which  a 
lien  'could  arise.  Complainant  was  a  creditor,  and 
not  a  surety  to  Dagger,  and  the  doctrine  of  substitu- 
tion could  have  no  application  to  a  loan  of  money  by 
him  to  Mrs.  Johnson,  although  she  might  pay  the 
money  over  to  Dugger  in  satisfaction  of  his  lien.  But 
when  Mrs.  Johnson  borrowed  the  money  of  complain- 
ant, she  was  a  married  woman,  and  for  that  reason 
her  contract  was  invalid,  and  created  no  liability  upon 
her,   either  personally   or    upon   her   property. 

Without  referring  to  other  grounds  of  defense  re- 
lied on  in  argument,  we  have  stated  sufficient  reasons 
to  show  that  the  decree  of  the  chancellor  in  dismiss- 
ing the  bill  was  not  erroneous,  and  must  be  affirmed 
with   costs. 


KNOXVILLE: 


Insurance  Co.  «.  Railroad  Co. 


Kentucky  Marine  and  Fiee  Insurance  Co.  *.  The 

Western     and    Atlantic    Bailboad    Co.,    and 

Nashville  and  Chattanooga  Railroad  Co. 

CoHHTRUtTIVE  Delivery.  Common  carriers.  R,,  G.  &  Co.  shipped  a  cex- 
tain  number  of  bales  of  cotton  to  a  consignor  at  Louisville  over  the 
HbM  of  the  W.&A.  E.  E.  Co.  and  the  N.  &C.  B.  E.  Co.  The  cotton 
wan  insured  by  the  complainant,  and  was  destroyed  by  fire  at  Chatta- 
nooga while  in  the  possession  of  one  or  other  of  the  railroads.  Ilia 
Insurance  Company  paid  the  loss,  and  seeks  a  recovery  against  them 
by  way  of  subrogation  to  the  rights  of  the  owner.  The  right  of  the 
Insurance  Company  to  a  recovery  being  clear  as  to  one  or  the  other, 
the  quention  was,  which  should  bear  the  loss.  The  facta  are,  that  the 
cotton  was  delivered  to  the  W.  &  A.  B.  B.,  which  brought  it  to  Chat- 
tanooga on  open  cars,  and  there  placed  it  on  a  side  track  known  an 
the  Y,  which  was  the  property  of  the  N.  &  C.  Railroad,  but  which 
was  used  by  all  the  railroads  running  into  Chattanooga.  While  OB 
the  Y  it  was  burned.  The  W.  &  A.  R.  B  insisted  that  the  placing 
the  cotton  on  the  Y  was  a  delivery,  and  adduced  proof  tending  to 
nhow  that  in  practice  this  was  -i  delivery ;  whereas,  the  N.  A  C.  K.  R. 
claimed  that  it  was  not  a  delivery,  and  furnished  proof  tending  to 
show  that  among  the  roads  using  the  Y  delivery  was  not  regarded  as 
made  until  the  cor  containing  the  freight  was  hauled  to  the  transfer 
platform  of  the  receiving  mail,  and  the  freight  examined  and  checked 
off  by  the  bill  of  lading,  and  received  by  the  clerk  of  the  receiving 
company:  Ilrl/i,  that  the  proof  preponderated  in  favor  of  the  latter 
view,  and  that  there  had,  in  fact,  been  no  delivery  to  the  N.  &  C  R. 
R.,  and  thai  the  W.  &  A.  R.  R.  was  liable. 
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Appeal  from  the  Chancery  Court,     D.  C.  Trewhitt, 
Chancellor. 

Baxter,  Champion,  and   Kicks  for  complainant. 
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Tomunson  Fobt,  Key,  Eakin  &  Key  for  de- 
fendants. 

Nichoison,  C.  J.,  delivered  the  opinion  of  the  court. 

In  October,  1865,  Rogers,  Garrett  &  Co.,  at  Macon, 
Georgia,  shipped  two  hundred  and  fifty-five  bales  of 
ootton  to  Hall  &  Long,  as  consignees,  at  Louisville, 
Kentucky,  which  ootton  was  insured  for  the  consignors 
in  the  office  of  the  Kentucky  Marine  and  Fire  Insur- 
ance Company,  at  $2.50  a  bale.  Forty-one  bales  of 
the  ootton  were  never  delivered  to  Hall  &  Long,  who 
thereupon  received  from  the  Insurance  Company  the 
amount  insured  on  the  forty -one  bales,  and  paid  the 
mm   over   to    Rogers,   Garrett  &   Co. 

The  Insurance  Company,  claiming  the  right  of  sub- 
rogation to  the  owners  of  the  cotton,  file  this  bill 
against  the  W.  &  A.  R.  R.  Co.  and  the  N.  &  C. 
R.  R.  Co.,  which  two  roads  had  undertaken  to  carry 
the  ootton  to  Louisville,-  charging  that  the  forty-one 
bales  were  destroyed  by  fire  white  at  Chattanooga,  in 
the  joint  possession  and  by  the  joint  negligence  of  the 
two   companies. 

The  chancellor  held  that  the  cotton  was  destroyed 
while  in  the  possession  of  the  W.  &  A.  R.  R.  Co., 
and  before  it  had  been  delivered  to  the  N.  &  C.  R. 
R.  Co.,  and,  therefore,  that  the  former  company  waa 
responsible   for   the   loss,   and   decreed   accordingly. 

The  proof  is  satisfactory  as  to  the  shipping  of  the 
ootton  by  Rogers,  Garrett  &  Co.  upon  the  two  rail- 
roads sued,  and  as  to  the  failure  of  Hall  &  Long  to 
receive   forty-one    bales,   and    as    to    their    collection   of 


270  KNOXVILLE : 

» 

Insurance  Co.  r.  Railroad  Co. 

the  amount  insured  thereon,  and  its  payment  to  Rogers, 
Garrett   &   Co. 

There  is  no  controversy  as  to  the  fact  that  the 
two  hundred  and  fifty-five  bales  were  carried  to  Chat- 
tanooga by  the  W.  &  A.  H.  R.  Co.,  reaching 
their  depot  on  tbe  evening  of  the  24th  of  October, 
1865,  and  as  to  the  cars  carrying  the  cotton  having 
been  placed,  on  the  morning  of  the  25th  of  October, 
1865,  on  the  railroad  track  known  as  the  Y,  and 
there  left,  and  as  to  tbe  fact  that  after  having  been 
so  left,  forty-one  bales  of  the  cotton,  at  the  end  of 
about  three  hours,  were  destroyed  by  fire.  The  fact 
that  the  forty-one  bales  were  not  delivered  to  the  con- 
signees, at  Louisville,  Ky.,  fixed  tbe  liability  of  the 
Insurance  Company,  without  any  regard  to  when  or 
where  they  were  lost.  They  so  considered  their  under- 
taking, and  accordingly  paid  the  loss,  in  accordance 
with  this  contract.  But  when  they  come  to  enforce 
their  right  to  be  reimbursed  by  subrogation,  the  ques- 
tion becomes  material  to  ascertain  which  of  the  com- 
panies that  undertook  to  transport  the  cotton  is  respon- 
sible  for  the   loss. 

We  have  already  stated  that  the  loss  occurred  by 
fire  while  the  cotton  was  in  the  cars  of  the  W.  & 
A.  Co.,  standing  on  the  track  Y,  at  Chattanooga.  Tbe 
first  question  is,  was  the  placing  of  tbe  cars  on  that 
track  a  delivering  of  the  cotton  to  the  Nashville  and 
Chattanooga  Company  ?  On  this  question  there  is 
much  conflict  in  the  testimony — not  so  much  in  the 
facts,  as  in  the  opinions  of  the  several  witnesses — as 
to    what    constitutes    a    delivery.       The    Y    belongs    to 
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the  Nashville  and  Chattanooga  Company,  but  it  was 
constructed  for  the  common  use  of  all  the  railroads 
terminating  at  Chattanooga,  in  transferring  freight  from 
the  cars  of  one  to  another,  and  in  turning  the  en- 
gines of  the  several  roads.  The  fact  that  the  Y  is 
built  on  the  ground  of  the  N.  &  C.  Co.  is  of  no 
significance,  since  it  is  the  connecting  link  between  all 
the   roads,   and   is   freely   used   by   all. 

It  is  said  by  one  class  of  witnesses  that  whenever 
a  freight  car  is  placed  on  the  Y,  with  freight  to  be 
forwarded  by  either  of  the  other  roads,  the  delivery 
of  the  freight  to  such  forwarding  road  is  complete, 
and  that  such  has  been  the  custom  recognized  among 
the   several    roads. 

On  the  other  hand,  another  class  of  witnesses  state 
that  there  was  no  such  custom  as  to  the  placing  of 
freight  on  the  Y  being  a  delivery,  but  they  state 
that  untill  the  car  containing  the  freight  was  hauled 
to  the  transfer  platform  of  the  receiving  road^  and  the 
freight  examined  and  checked  off  by  the  bill  of  lading, 
and  received  by  the  clerk  of  the  receiving  company, 
there   was   no   delivery. 

We  regard  this  proof  as  conclusive  on  the  question 
of  delivery ;  and  as  it  is  shown  that  the  forty-one 
bales  were  burnt  while  on  the  cars  of  the  W.  &  A. 
Co.,  and  without  any  notice  that  the  cars  were  on 
the  Y,  and  ready  for  delivery  to  the  N.  &  C.  Co., 
we  are  forced  to  the  conclusion  that  there  bad  been 
no  delivery  of  the  cotton  when  it  was  burnt.  We 
are,  therefore,  of  opinion  that  the  cotton  was  not  in 
the  joint   possession  of  the   two  companies  when   it  was 
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described,  but  in  possession  of  the  W.  &  A.  Company 
only. 

It  is  insisted,  however,  that  the  cotton  was  lost  in 
consequence  of  the  tort,  or  gross  negligence  of  the  N. 
&  C.  Co.,  and,  therefore,  that  it  ought  to  be  made 
liable  for  the  loss  to  the  W.  &  A.  Co. 

It  is  in  proof  that  the  cotton  was  brought  from 
Atlanta,  Ga.,  on  two  open,  flat  cars,  unprotected  by 
any  covering.  It  reached  the  depot  of  the  W.  &  A. 
Co.  in  the  evening,  and  remained  there  until  morning, 
when  it  was  removed  and  placed  in  this  exposed  con- 
dition on  the  Y  track;  parallel  to  which,  and  within 
four  or  five  feet  from  it,  was  the  regular  track  of  the 
N.  &  C.  Co.,  along  which  freight  cars  were  regularly 
running.  After  the  cars  so  loaded  with  the  cotton 
were  left  on  the  Y,  a  heavily  laden  freight  train  of 
the  N.  &  C.  Co.  passed  by,  from  which  it  is  prob- 
able, but  by  no  means  (certain,  that  the  cotton  was 
fired  by  sparks  from  the  passing  locomotive.  It  is 
said  that  it  was  an  act  of  gross  negligence  in  the 
manager  of  the  freight  train  to  pass  by  the  unpro- 
tected cotton,  without  taking  the  necessary  precautions 
to  prevent  the  setting  the  cotton  on  fire,  by  sparks 
from  its  locomotive.  There  is  no  direct  evidence  that 
any  sparks  were  emitted,  or  that  reasonable  precautions 
were  not  taken.  It  is  only  rendered  probable  that 
the  burning  was  the  result  of  a  failure  to  take  such 
precautions,  because  no  other  more  reasonable  explana- 
tion of  the  burning  is  shown.  But  if  the  proof  wae 
satisfactory  as  to  the  negligence  in  the  running  of  the 
freight   train,   the   N.    &   C.    Co.   insist   that  the  respon- 
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si bili ty  still  attaches  to  the  W.  &  A.  Co.,  for  the 
reason  that  it  was  gross  neglige  nee  in  that  company 
to  leave  the  cotton  on  a  flat  car  entirely  uncovered, 
in  a  place  exposed  to  danger  from  passing  trains-,  and 
failing,  for  three  hours,  to  notify  the  N.  &  C.  Co. 
that  the  cotton  was  ready  for  delivery,  as  it  was  its 
duty  to  do,  and,  therefore,  that  the  loss  was  the  re- 
sult of  the  contributory  negligence  of  the  W.  &  A. 
K.  R.  Co. 

We  think  the  proof  sustains  this  view  of  the  case, 
and  makes  a  state  of  facts  to  which  the  doctrine  of 
contributory    negligence   is   applicable. 

The  Chancellor  arrived  at  the  same  conclusions,  and 
we   think   he    is   sustained    by   the    proof.       His   decree 
ie,   therefore,   affirmed,   with   costs. 
18— VOL.  8. 
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L.  A.  Gahrett,  Adm'r,  eta.  v.  W.  M.  Cocke  et  al. 

Writ  of  Erhob.  Pleading  and  Practice.  Married  women.  Statute  o 
Limitations.  Where  a  decree  has  been  rendered  against  husband  and 
wife  jointly,  and  the  husband's  right  to  prosecute  a  writ  of  error  if. 
barred,  the  wife  cannot,  by  neit  friend,  file  a  record  for  writ  of  error, 
making  her  husband  a  defendant,  while  covert,  for  the  reason  that 
the  suit  must  be  jointly  prosecuted. 

Cases  cited:  Winchester  v.  Winchester,  1  Head,  483;  Patterson  v. 
Butlerworth,  4  Yerg.,  158;  Barrow's  Lessee  v.  Nave,  2  Yerg.,  227; 
Parker  v.  Elder,  11  Hnm.,  546. 

Code  cited:  Sees.  3180-81-82. 


PROM   HAWKINS. 

Appeal   from    the    Chancery   Court. 

No   record   found. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 

A  final  decree  was  rendered  in  this  cause  in  the 
Chancery  Court  at  Rogersville,  on  the  4th  of  May, 
1871,  in  favor  of  L.  A.  Garrett,  administrator,  etc., 
against  J.  H.  Ganger  and  his  wife,  Musadora,  for 
$2,466.96,  for  which  execution  was  ordered  to  issue. 
Musadora  Cariger,  by  her  next  friend,  filed  the  record 
in  this  court  for  writ  of  error,  and  gave  bond  as  re- 
quired liy  law,  on  the  14th  of  September,  1874.  A 
motion  is  made  liy  complainant  to  dismiss  the  writ  of 
error,  because  the  decree  sought  to  be  revised  was 
rendered   jointly  against    J.    H.    Cariger    and    his  wife 
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Muaadora,  whieh  decree  was  rendered  more  than  one 
year  before  the  record  was  filed  for  writ  of  error,  and 
because  the  writ  of  error  is  prosecuted  by  the  wife, 
without  being  joined  with  her  husband,  against  both 
of  whom  there  was  a  joint  decree.  The  limitation  in 
prosecuting  writs  of  error  is  one  year,  when  the  record 
is  filed  with  the  clerk,  as  in  the  present  case,  and 
two  j  ears  when  application  is  made  to  the  appellate 
court,  or  a  judge  thereof.  But  "  infants,  married 
women,  persons  of  unsound  mind,  imprisoned  or  be- 
yond the  limits  of  the  United  States,  may  prosecute 
writs  of  error  within  the  time  prescribed,  after  dis- 
ability  removed."       Code,  sees.    3180-81-82. 

It  is  clear  that  the  remedy  of  J.  H.  Cariger,  by 
writ  of  error,  ie  barred.  But  as  the  decree  was  joint 
against  Cariger  and  his  wife,  the  writ  could  only  be 
prosecuted  in  their  joint  names.  It  follows,  that  more 
than  two  years  having  elapsed,  the  right  to  prosecute 
the  writ  of  error  jointly  is  barred.  The  Code,  how- 
ever, gives  the  wife  two  years  after  her  disability  is 
removed;  of  course  that  means  two  years  after  she  has 
become  discovert.  She  cannot  prosecute  the  writ  until 
she  becomes  discovert,  for  the  reason  that  it  is  a  joint 
decree,  and  must  be  prosecuted  jointly  with  her  hus- 
band.     4  Yerg.,  158;  2  Yerg.,  227;  11  Hum.,  546. 

It  follows,  that  as  her  husband  is  still  living,  she 
cannot  prosecute  the  writ  in  her  own  name  or  by 
next  friend,  and  the  motion  to  dismiss  must  be 
granted. 
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PETITION    FOB    RE-HEARING. 

Id  the  case  of  Winchester  v.  Winchester,  1  Head,. 
483,  it  was  decided  that  a  wife  might  file  a  bill  of 
review  by  next  friend  in  a  case  where  her  husband 
was  barred  by  the  statute  of  limitation,  making  him  a 
defendant,  the  court  Baying :  "  The  case  of  a  bill  of 
review  is  not  analagous  to  that  of  a  suit  for  the  land, 
where  the  joint  estate  is  barred,  and  where  neither  can 
sue." 

It  is  suggested  that  the  holding  of  this  court  is 
in  conflict  with  that  in  Winchester  v.  Winchester.  In 
the  present  case  there  was  a  joint  judgment  against 
husband  and  wife.  The  right  of  the  husband  to  prose- 
cute a  writ  of  error  being  barred,  the  wife,  by  next 
friend,  filed  the  record  for  writ  of  error,  making  her 
husband  a  defendant.  It  was  held  that  because  the 
judgment  against  them  was  joint,  and  because  the 
right  of  the  husband  to  prosecute  the  writ  was  barred, 
the  wife  could  not  prosecute  it  while  covert,  for  the 
reason  that  the  suit  must  be  jointly  prosecuted.  This 
holding  was  in  accordance  with  the  analogy  as  to 
suits  for  land,  where  the  joint  estate  is  barred,  and 
where  neither  can  sue.  In  such  a  case,  where  the 
joint  right  of  action  is  barred,  no  suit  can  be  brought 
during  the  coverture,  and  afterwards,  the  wife  has 
time   given   her  within   which   she   may   sue. 

Petition   dismissed. 
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d    al.,    Trustees    etc.,  v.    Thos.    S, 
Walker   et   al.,   Trustees,   etc. 

-CHUKCH  Thuhtees.  Separation  of  Methodist  Epueopal  Church.  In  1811 
certain  land  van  conveyed  to  certain  named  persons,  and  their  suc- 
cessors, as  trustees  of  the  Methodist  Episcopal  Church,  to  be  used  for 
the  purpose  of  worship,  according  to  the  discipline  and  government 
of  that  church.  It  was  so  used  and  held  until  the  church  separated 
into  the  two  organizations,  vis:  The  Methodist  Episcopal  Church, 
South,  and  the  Methodist  Episcopal  Church,  North.  Under  the) 
articles  of  separation  adopted  at  the  time  the  separation  took  place, 
it  was  provided,  among  other  things,  that  the  church  property  in  con- 
ference districts  uniting  with  either  organization  should  become  the 
property  of  the  particular  organization  (North  or  South)  united  with. 
Under  the  articles  of  separation,  the  Ilolston  Conference,  in  whoso 
district  this  property  lay,  united  with  the  Southern  branch.  The 
property  remained  thus  until  1865,  when  the  Church,  North,  took 
possession  of  the  property,  and  held  it  as  its  property.  This  waa 
done  by  the  secession  of  a  number  of  the  members  of  this  particular 
church,  and  three  of  its  trustees  from  the  Church,  South,  and  uniting 
with  the  Northern  branch.  In  a  contest  between  the  trustees  who 
claimed  it  as  the  property  of  the  Church,  South,  and  the  trustees  who 
claimed  as  the  property  of  the  Church,  North:  Held,  that  the  trustees 
of  the  Church,  South,  had  the  better  right,  because  the  separation  of 
the  Methodist  Episcopal  Church  being  valid,  the  property  in  question 
became  the  property  of  the  Church,  South,  by  the  union  of  the 
Holstein  Conference  with  that  organization;  and  the  secession  of 
three  of  the  trustees  and  other  members  did  not  carry  with  them  the 
title. 
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Appeal    from   the   Chancery   Court. 

No   record   found. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 
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Complainants  are  trustees  of  the  Methodist  Episcopal 
Church,  South,  regularly  appointed  in  pursuance  of 
the  rules  and  regulations  of  that  church.  They  claim 
to  have  the  legal  title  and  the  right  of  possession  to 
a  lot  of  ground  of  four  acres,  with  the  improvements 
thereon,  in  Washington  county,  specially  described  in 
the  pleadings  for  the  use  and  benefit  of  the  Metho- 
dist Episcopal  Church,  South.  They  allege  that  the 
defendants  are  trustees  of  the  Methodist  Episcopal 
Church,  regularly  appointed  in  pursuance  of  the  rules 
and  regulations  of  that  church,  and  that  as  such 
trustees,  for  the  use  aud  benefit  of  the  Methodist 
Episcopal  Church,  defendants,  in  J  865,  took  possession 
of  the  property  iu  controversy,  and  still  hold  the 
same. 

Complainants  and  defendants  deraign  their  respective 
titles  from  the  same  common  source.  It  is  agreed, 
that  in  1811,  David  or  James  Nelson  donated  the  four 
acres  of  land  to  certain  named  persons  and  their  suc- 
cessors, as  trustees  of  the  Methodist  Episcopal  Church, 
for  the  use  and  benefit  of  that  church,  for  purposes  of 
worship,  according  to  the  discipline  and  government  of 
that  church;  and  that  it  continued  to  be  so  held  by 
the  original  trustees  and  their  successors,  with  the 
parsonage  and  other  improvements  placed  thereon,  for 
the  use  and  benefit  of  the  Methodist  Episcopal  Church, 
until  1845,  when  the  Methodist  Episcopal  Church, 
South,  was  organized  as  a  separate  and  independent 
ecclesiastical  body,  composed  of  that  portion  of  the 
members  of  the  Methodist  Episcopal  Church  located' 
in  the    Southern  or   slave-holding    States;    and    from  that 
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period,  down  to  1865,  the  same  trustees  and  their 
regular  successors  held  and  used  the  property  for  the 
use  and  benefit  of  the  Methodist  Episcopal  Church, 
South. 

It  further  appears,  that  after  the  close  of  the  late 
war,  to- wit:  in  1865,  societies,  stations,  and  conferences 
were  organized  under  the  pastoral  care  of  the  Metho- 
dist Episcopal  Church,  and  by  the  proper  ecclesiastical 
body,  trustees  ol  the  Methodist  Episcopal  Church  were 
appointed  to  take  and  hold  the  property  in  question, 
for  the  use  and  benefit  of  that  church,  and  that  ac- 
cordingly the  defendants,  as  such  trustees,  took  the 
possession   and   continued   to   hold   it. 

It  further  appears,  that  upon  the  organization  of 
the  societies  in  the  Jonesboro  Circuit,  under  the  paB- 
toral  care  of  the  Methodist  Episcopal  Church,  in  1865, 
many  of  the  members  of  the  Methodist  Episcopal 
Church,  South,  who  had  previously  enjoyed  the  use  and 
benefit  of  the  property,  withdrew  from  the  Methodist 
Episcopal  Church,  South,  and  attached  themselves  to 
the  Methodist  Episcopal  Church,  among  whom  were 
three  who  had  been  acting  as  trustees  of  the  Metho- 
dist Episcopal  Church,  South,  but  who  are  now  trus- 
tees of  the  Methodist  Episcopal  Church,  and  defendants 
to   this   bill. 

The  controlling  question  of  law  arising  upon  these 
facts  is,  in  whom  was  vested  the  beneficial  interest  in 
the  property  in  dispute  in  1865,  when  the  defendants 
took  possession  under  their  claim  ae  trustees  of  the 
Methodist  Episcopal  Church  ? 
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The  answer  to  this  question  depends  necessarily 
upon  the  legal  effect  of  the  separation  of  the  church 
in  1845.  Down  to  that  time  it  ia  not  contended  that 
the  title  and  the  beneficial  interest  were  in  the  Metho- 
dist Episcopal  Church,  South. 

But  the  question  is,  did  the  Methodist  Episcopal 
Church,  South,  by  force  of  that  separation,  become  a 
distinct,  separate,  and  independent  ecclesiastical  organ i- 
organization,  and  if  so,  did  the  title  to  the  property 
pass  and  vest  in  the  trustees  of  the  Methodist  Episco- 
pal  Church,   South? 

These  questions  arose  and  were  determined  in  the 
case  of  Smith  et  ah.  v.  Swormsledt  et  als.,  16  Howard, 
288.  In  that  case  Justice  Nelson  stated  the  legal 
effect  of  the  separation  of  the  Methodist  Episcopal 
Church   as   follows : 

"  In  the  year  1844,  the  traveling  preachers,  in 
General  Conference  assembled,  for  causes  which  it  is 
not  necessary  particularly  to  refer  to,  agreed  upon  a 
plan  for  division  of  the  Methodist  Episcopal  Church, 
in  case  the  annual  conferences  in  the  slave- holding 
States  should  deem  it  necessary;  and  to  the  erection 
of  two  separate  and  distinct  ecclesiastical  organizations. 
And  accessory  to  their  plan,  it  was  agreed  that  all 
the  societies,  stations,  and  conferences  adhering  to  the 
Church,  South,  by  a  majority  of  their  respective  mem- 
bers, should  remain  under  the  pastoral  care  of  that 
church;  and  all  of  these  several  bodies  adhering,  by 
a  majority  of  members,  to  the  Church,  North,  should 
remain  under  the  pastoral  care  of  that  church;  and, 
farther,   that   the   ministers,   local   and   traveling,  should, 
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as  they  might  prefer,  attach  themselves,  without  blame, 
to  the   Church   North   or   South. 

"  It  was  also  agreed,  that  the  common  property  of 
the  church,  including  this  book  concern,  that  belonged 
specially  to  the  body  pf  the  traveling  preachers,  should, 
in  case  the  separation  took  place,  be  divided  between 
the  two  churches,  in  proportion  to  the  number  of 
travelling  preachers  falling  within  the  respective  divi- 
sions. This  was  in  1844.  Id  the  following  year  the 
Southern  Annual  Conference  met  in  convention,  in 
pursuance  of  the  plan  of  separating,  and  determined 
upon  a  division,  and  resolved  that  the  Annual  Con- 
ference should  _  be  constituted  into  a  separate  ecclesias- 
tical connection,  and  based  upon  the  discipline  of  the 
Methodist  Episcopal  Church,  comprehending  the  doc- 
trines, and  entire  moral,  ecclesiastical,  and  economical 
rules  and  regulations  of  said  discipline,  except  only  so 
far  as  verbal  alterations  might  be  necessary,  and  to 
be  known  by  the  name  of  the  Methodist  Episcopal 
Church,   South. 

"The  division  of  the  church,  as  originally  consti- 
tuted, then  became  complete,  and  from  this  time  two 
separate  and  distinct  organizations  have  taken  the  place 
of  the   one   previously   existing." 

Again,  Justice  Nelson  said:  "We  entertain  no  doubt 
but  that  the  General  Conference  of  1844  was  com- 
petent to  make  the  division ;  and  that  each  division  of 
the  church,  under  the  separate  organization,  is  just  as 
legitimate,  and  can  claim  as  high  a  sanction,  ecclesias- 
tical and  temporal,  as  the  Methodist  Episcopal  Church 
first   founded   in    the   United   States.      The  same  author- 
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ity  which  founded  that  Church  in  1784,  has  divided 
it,  and  established  two  separate  and  independent  orga- 
nizations,  occupying   the   place   of  the   old   one." 

This  authority  is  conclusive  as  to  the  legality  of 
the  division  of  the  church,  and  as  to  the  Methodist 
Episcopal  Church,  South,  being  a  separate  and  inde- 
pendent ecclesiastical   organization. 

We  may  remark,  in  this  connection,  that  the  con- 
summation of  the  plan  of  separating  was  made  to  de- 
pend upon  the  action  of  the  conferences  in  the  South- 
ern States,  and  among  those  which  assented  to  the 
plan  of  separation,  was  the  -Holaton  Conference, 
whose  jurisdiction  embraced  the  property  now  in  con- 
troversy. 

The  next  question  is,  as  to  the  legal  effect  of  the 
separation  on  the  title  to  the  property.  The  ninth 
article  of  the  plan  of  separation  was  as  follows:  "That 
all  the  property  of  the  Methodist  Episcopal  Church  in 
meeting-houses,  parsonages,  colleges,  schools,  conference 
funds,  cemeteries,  and  of  every  kind  within  the  limits 
of  the  Southern  organization,  should  be  forever  free 
from  any  claim  set  upon  the  part  of  the  Methodist 
Episcopal  Church,  so  far  as  this  resolution  can  be  of 
force   in    the   premises." 

Before  the  separation  the  title  to  the  property  in 
controversy  wbb  in  the  trustees  of  the  Methodist  Epis- 
copal Church,  for  the  use  and  benefit  of  the  church — 
not  exclusively  for  the  use  and  benefit  of  the  individ- 
ual ministers  who  worshipped  in  the  meeting-house,  or 
at  the  camp- ground,  but  the  whole  church  was  the 
beneficiary — those   constituting   the  church   in  the   North 
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as  well  as  in  the  South.  The  legal  effect  of  the 
ninth  article  of  separation .  was,  a  release  by  the 
Northern  portion  of  the  church  to  the  Southern  por- 
tion of  all  future  interest  iu  the  property.  By  this 
means  the  beneficial  interest  was  fixed  exclusively  in 
the  Methodist  Episcopal  Church,  South,  and  after  that 
time  the  legal  title  was  held  by  tbe  trustees  for  the 
use  and  benefit  of  the  Methodist  Episcopal  Church, 
South.  The  ninth  article  operated  as  an  effectual  es- 
toppel against  the  Methodist  Episcopal  Church  as  to 
any   future   claim. 

This  consequence  is  in  no  way  effected  by  the  fact 
that  a  large  portion — even  a  majority — of  the  members 
of  the  church  who  worshipped  on  the  premises  with- 
drew from  the  Methodist  Episcopal  Church,  South,  and 
nuited  with  the  Methodist  Episcopal  Church;  nor  by 
the  fact  that  three  of  tbe  trustees  of  the  Methodist 
Episcopal  Church,  South,  withdrew  and  became  trustees 
of  the  Methodist  Episcopal  Church.  The  effect  of 
such  withdrawal  was  to  lose  all  interest  as  beneficiary 
of  the   property. 

In  the  language  of  the  court,  in  the  case  of  Wat- 
ton  v.  Jones,  13  Wall.,  734,  "The  withdrawing  mem- 
bers" now  deny  its  authority,  denounce  its  action,  and 
refuse  to  abide  by  its  judgments.  They  have  first 
erected  themselves  into  a  new  organization,  and  have 
since  joined  themselves  to  another  totally  different,  if 
not  hostile,  to  the  one  to  which  they  belonged  when 
the   difficulty   first   began. 

Under  any  of  the  decisions  which  we  have  ex- 
amined,  the    appellants,   in    this    present    position,   have 
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ao  right  to  the    property,  or  to  the  use  of  it,  which 
ia  the  subject  of  the  suit. 

It  follows,  that  complainants  are  entitled  to  the 
property  in  controversy,  and  to  reasonable  rente  from 
the  time  defendants  took  unlawful  possession  in  1865, 
instead  of  from  the  filing  of  the  bill,  as  decreed  by 
the  chancellor.  In  all  other  respects  the  decree  of 
the  chancellor  is  affirmed,  with  costs,  and  the  case  is 
remanded  for  further  proceedings. 


J.  C.  Gillespie  &  Co.  v.  J.  C.  Stanton  et  al. 

Mechanic's  Libit.  Complainants  sold  lumber  to  the  A.  &  C.  K.  K.  Ctt, 
of  which  S.  whs  the  agent  and  superintendent.  8.  used  a  part  of 
the  lumber  thus  sold  in  building  houses  on  his  land :  lidd,  that  the 
Railroad  Company  failing  to  pay  for  the  lumber,  complainant  had 
no  mechanic's  lien  on  S.'s  land  to  secure  the  payment  for  the  same. 
Code  cited :  Sees.  1981  and  1981a. 


PBOM    HAMILTON. 


No   record   found. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 

Complainants   were    lumber    dealers    in   Chattanooga, 
and   as   such    furnished   large  amounts  of  lumber  to  the 
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Alabama  and  Chattanoga  Railroad  Company,  then  en- 
gaged in  the  construction  of  their  road,  bridges,  depot 
houses,  etc.  J.  C.  Stanton  was  the  superintendent  of 
the  company,  and  was  engaged  in  erecting  a  large 
hotel,  a  roundhouse,  and  other  buildings,  on  a  lot  of 
ground  of  sixty-nine  acres,  to  which  he  held  an  equit- 
able title,  a  large  portion  of  the  purchase  money  being 
unpaid.  A  portion  of  the  lumber  furnished  to  the 
Railroad  Company,  and  for  which  complainants  hold 
the  bills  and  notes  of  the  company,  was  used  in  the 
construction  of  the  hotel  and  other  buildings  situated  on 
the  lot  belonging  to  Stanton.  This  was  done  with 
the  knowledge,  acquiescence  and  procurement  of  Stan- 
ton. No  contract,  however,  was  made  with  Stanton 
by  complainants  as  to  the  lumber  used  on  bis  build- 
ings, but  all  the  lumber  was  famished,  and  charged 
to,  and  settled  for  with  the  Railroad  Company,  by 
taking  their  bills  and  notes,  which  still  remain  due 
and  unpaid.  No  written  or  verbal  notice  was  given  to 
the  Railroad  Company  or  to  Stanton  that  a  lien  was 
claimed  by  complainants  on*  the  property,  as  provided 
by  statute.  The  bill  is  filed,  upon  the  nuts  stated, 
against  the  Railroad  Company  and  Stanton,  to  enforce 
the  lien  given  by  the  statute  to  persons  furnishing 
lumber  and  other  materials  for  building  purposes;  and 
for  its  enforcement  an  attachment  was  levied  on  the 
property  of  Stanton  on  which  the  lumber  was  used. 

The  bill  was  demurred  to  by  Stanton,  and  his  de- 
murrer overruled.  He  afterwards  answered,  and  upon 
the  hearing  the  chancellor  dismissed  complainant's  bill, 
being  of  opinion   that  complainants   are  not  entitled   to  - 


286  KNOXVILLE: 

Gillespie  v.  Stanton. 

any   relief   against   any   of   the    defendants.       Complain- 
ants  have   appealed   to   this   court. 

The  first  question  presented  is,  whether  Stanton's 
demurrer  was  properly  overruled.  Among  his  causes 
of  demurrer  was  the  following:  "The  bill  shows  that 
the  contract  to  furnish  materials  was  made  with  the 
Alabama  and  Chattanooga  Railroad  Company,  and  not 
with  respondent;  that  said  company  was  the  legal  or 
equitable  owner  of  the  land  attached,  and  do  not  allege 
any  legal  or  sufficient  notice  of  an  intention  to  rely 
upon  the  mechanic's  lien  before  the  material  was  fur- 
nished, or  at  any  other  time."  The  statute  confers 
upon  the  mechanic,  undertaker,  or  furnisher  of  materials 
in  building,  ihe  right  to  a  lien  on  the  property  in 
those  cases  in  which  a  special  contract  has  been  made 
with  the  owners  or  his  agent.  Code,  sees.  1981  and 
1981a.  It  is  not  alleged  in  the  bill  that  the  pre- 
liminary step  required  by  the  statute  to  fix  a  lien,  to- 
wit:  a  special  contract  with  the  owner  or  his  agent 
was  taken.  The  contract  alleged  was  with  the  Rail- 
road Company  as  principal,  and  not  as  agent  of  Stan- 
ton, and  the  entire  credit  was  given  to  the  company. 
The  lumber  was  sold  generally  to  the  company,  not 
to  be  used  on  any  specific  building,  and  the  bills  and 
notes  of  the  company  taken  as  evidences  of  its  in- 
debtness. 

Upon  these  facts  alone  it  is  clear  that  complain- 
ants had  no  lien  on  the  property  of  Stanton.  Bnt  it 
is  argued  that  as  Stanton  was  cognizant  of  the  pap- 
chases  of  the  lumber  by  the  company,  being  its 
'  general   superintendent,  and   stood    by   and   saw   it   used 
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in  constructing  buildings  on  his  own  land,  and  even 
procured  it  to  be  bo  used,  upon  broad  principles  of 
equity  he  is  estopped  from  disputing  bis  liability  for 
the  price  of  the  lumber  so  used.  If  this  was  con- 
ceded, it  would  not  follow  that  complainants  thereby 
acquired  any  lien  on  Stanton'a  land.  They  might 
have  a  claim  against  him  personally,  which  he  could 
not  dispute,  but  which  could  only  be  enforced  by  the 
ordinary  legal  proceedings.  The  facts  which  might 
fix  upon  him  the  liability  could  not,  by  any  known 
principles  of  law  or  equity,  constitute  a  lien  to  be  en- 
forced by  attachment  against  his  land.  It  is  only 
through  the  statutory  lien,  as  against  the  company, 
that  complainants  seek  to  secure  satisfaction  out  of 
Stanton's  land,  but  they  have  failed  to  show  that  they 
had  fixed  any  lien  against  Stanton's  land.  After  sell- 
ing and  furnishing  the  lumber  to  the  company,  with- 
out reserving  or  fixing  any  lien  on  it.  Stanton  or 
any  one  else  might  levy  or  appropriate  the  lumber, 
without  increasing  any  liability  to  complainants.  It 
then  becomes  a  matter  of  adjustment  exclusively  between 
Stanton  and  the  company,  whose  lumber  he  has  bought 
or   appropriated. 

We  know  of  no  .principle  of  equity  which  would 
enable  complainants,  in  such  case,  to  make  Stanton 
personally  liable,  much  less  to  enable  them  to  reach 
his  land  in  satisfaction  of  their  claim  against  the  com- 
pany. 

We  are,  therefore,  of  opinion  that  the  chancellor 
erred  in  overruling  the  demurrer,  but  the  same  should 
have    been    sustained.       But    upon    overruling    the    de- 
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marrer  Stanton  was  permitted  to  defend  by  answer,  in 
which  he  makes  the  same  defense  relied  on  io  the 
demurrer,  and  the  proof  in  the  cause  made  no  case 
different  from  that  made  in  the  bill.  The  decree  on 
the   final   hearing   was   therefore  correct. 

In  the  view  we  have  taken  of  the  case  the  ques- 
tions as  to  the  bankruptcy  of  the  Railroad  Company, 
which  have  been  alluded  to  in  argument,  even  if  they 
were  properly  presented  by  the  record,  can  have  no 
bearing  upon  the  case,  and  therefore  need  not  be 
noticed. 

The  decree  dismissing  the  bill  will  be  affirmed 
with  costs. 


SEPTEMBER  TERM,  1874. 


Eliza  H.  Seephenbon  v.  Wm.   Walkee  et  ah. 

1.  Married   Woman.     Privy   examination.     JUgittTotion  for  twenty   yean. 

After  registration  of  &  deed  for  twenty  years,  acknowledged  by  a 
married  woman,  under  Code,  sec.  2084,  the  presumption  in  favor  of 
its  validity  is  conclusive,  and  all  enquiry  upon  the  subject  of  ac- 
knowledgement, etc.,  is  cut  off. 

Cases  cited:  Mathewson  v.  Spencer,  4  Sneed,  384;  same  esse,  3  Sneed, 
520. 

Code  cited :  Sees.  2084. 

2.  Statement  under  oath.    Ettoppd.     In  a  bill  filed  by  a  woman  after 

coverture,  who  made  a  statement  under  oath  in  direct  conflict  with 
the  statement  in  the  bill  in  this  case:  Hdd,  that  her  firat  statement 
operated  as  an  estoppel  on  her  to  allege  a  different  state  of  facte. 
Cases  cited:  Cooley  <;.  The  State,  2  Head,  608;  Hamilton  e.  Zimmer- 
man, 5  Sneed,  39  to  48. 

No  record  found. 

Freeman,   J-,   delivered   the   opinion   of  the   court. 

The  bill  in  this  case  is  filed  to  assert  title  to  a 
tract  of  land  on  the  ground  that  the  certificate  of 
privy  examination  of  the  complainant  to  the  deed  pur- 
porting to  have  been  made  by  her  and  husband  while 
she  was  a  f-:me.  covert  was  fraudulently  obtained,  and 
that,  in  fact,  she  did  not  acknowledge  it,  as  certified 
by    the   deputy-clerk. 

Two  facts  in  the  record  are  conclusive  of  the  case 
made  by  complainant,  even  though  the  proof  might 
otherwise  favor  her  claim,  which,  however,  is  not  the 
case,   the   preponderance   being   against   it. 

First,  the  deed  bad  been  registered,  on  the  certifi- 
19— vol.  8. 
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oate  of  the  clerk  of  privy  examination,  for  more  than 
twenty   years   at   the   commencement   of   the   suit. 

The  very  question  presented  in  this  case  was  de- 
cided in  the  ease  of  Mathewaon  v.  Spencer,  4  Sneed, 
384-6-6,  where  it  was  held  that  the  act  of  1839 
made  the  presumption  conclusive,  after  registration  of 
the  deed  for  twenty  years,  "  that  the  registration  was 
upon  lawful  authority,  and  all  inquiry  upon  that  sub- 
ject was  out  off."  The  same  principle  had  been  laid 
down  in  the  same  case  iu  3  Sueed,  520,  and  has  been 
followed  in  several  cases  since  by  this  court.  The 
act  of  1839  is  transferred  in  substance  to  the  Code, 
sec.    2084. 

2d.  In  a  bill  filed  bj  her  after  discoverture,  and 
before  filing  the  present  one,  she  expressly  admits  that 
she  bad  acknowledged  the  deed,  or  joined  in  the  sale 
of  this   land.       This   bill   is   sworn   to. 

Iu  the  language  of  the  court  in  the  case  of  Cooly 
v.  Tht  State  el  ah.,  2  Head,  608,  when  a  married 
woman  was  held  estopped  by  her  sworn  statement,  even 
"coverture  does  not  confer  the  privilege  or  license  to 
commit  fraud  or  falsehood,  under  the  sanction  of  an 
oath,  nor  protection  from  its  consequences."  She  has 
offered  no  explanation  of  her  sworn  statement,  and 
must  abide  by  it.  The  case  is  much  stronger  when 
a  party  is  under  no  disability  at  the  time.  See  also 
J/.if.K.Vrt   v.   /iBitiifuaB,    5   Sneed,   39   to   48. 

Without  examination  of  other  questions  in  the  case, 
(he   above   is  conclusive   of  the   result. 

Affirm   the   decree  of  the   chancellor   with   costs. 
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Humberd  v.  Kerr  et  al. 

Juixsmenth  ask  Decrees.  SalUfaction  of,  id  /aide  Heading  and  pra/iica. 
Where  sufficient  cause  appears,  upon  which  to  eet  aside  the  satisfac- 
tion of  a  judgment  had  against  several  defendants,  it  will  be  error  to 
do  so  unless  all  the  defendants  to  the  judgment  are  made  defendants 
to  the  application,  because  until  the  satisfaction  is  Bet  aside  by  judi- 
cial proceedings,  it  must  be  regarded  as  valid,  and  being  valid  as  to 
the  party  omitted  from  the  application,  it  will  operate  a  release  aa  to 
all,  though  the  satisfaction  be  technical  and  not  actual.  Merely 
atatidg  that  the  absent  defendant  is  dead  and  haa  n< 
will  not  cure  the  oi 


PROM    BRADLEY. 


Appeal  from  the  Chancery  Court.  D.  M.  Key, 
Chancellor. 

J.    H.   Gatjt  for   complainant. 

Matpibld  &  Edwards  for  defendants. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 

Humberd  recovered  a  judgment  in  the  Bradley  Cir- 
cuit Court  against  Kerr  and  others  for  $800,  as  dam- 
ages for  trespasses  to  his  person.  Under  an  ancillary 
attachment,  issued  during  the  progress  of  the  suit,  the 
land  of  Kerr  was  levied  on,  and,  after  the  joint  judg- 
ment, the  land  of  Kerr  was  sold  under  the  attach- 
ment and  bought  by  Humberd  at  the  amount  of  hia 
judgment,  which  was  thereby  satisfied.  Afterward, 
Kerr  filed  his  bill  attaching  the  judgment  on  various 
grounds,    and    also    attaching    the    attachment    and    the 
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proceedings  under  it.  The  Chancellor  held  the  judg- 
ment to  be  valid,  but  declared  the  attachment  void, 
and  set  aside  the  sale  under  it,  leaving  the  satisfaction 
of  the  judgment   in   force. 

Humberd  files  this  bill  to  have  tne  satisfaction  of 
his  judgment  set  aside,  and  also  prays  for  and  obtains  an 
attachment,  which  was  levied  on  the  same  land.  He 
makes  all  the  defendants  in  his  judgment  defendants 
to  his  bill,  except  one  named  Horner,  as  to  whom 
he  alleges,  that  he  is  dead  and  has  no  administrator. 
He  seeks  to  have  the  satisfaction  set  aside,  and  the 
land   sold   to   enforce   his  judgment   and   attachment. 

Kerr  answers  and  sets  up  various  defenses  involv- 
ing the  merits  of  the  judgment,  which  need  not  be 
noticed,  and  denying  complainant's  right  to  have  the 
satisfaction  set  aside.  He  admits  that  Homer  is  dead 
and  that  ne  has  no  administrator  as  alleged  by  com- 
plainant, but  takes  no  exception  by  demurrer  or  other- 
wise to  the  failure  of  complainant  to  make  Horner  or 
his   representative   a   party   defendant. 

The  chancellor  decreed  that  tbe  satisfaction  of  the 
judgment  be  set  aside,  and,  holding  the  judgment  to 
be  valid,  he  ordered  execution  at  law  to  issue  thereon 
restraining  Kerr  from  selling  or  disposing  of  the  land 
in  the  mean  time.  From  this  decree  Kerr  has  ap- 
pealed, and  Humberd  brings  up  the  case  by  writ  of 
error. 

The  decree  of  the  chancellor,  holding  that  judg- 
ment of  Humberd  against  Kerr  and  others  was  valid, 
is  clearly  correct,  no  ground  being  made  out  in  the 
record   for   impeaching   its   validity.      Nor  is  there   any 
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error  in  holding  that  the  satisfaction  of  the  judgment 
should  be  set  aside,  unless  the  fact  that  one  of  the 
defendants  to  the  judgment  was  not  made  a  party. 
It  has  been  repeatedly  held  that  when  land  is  sold 
under  a  void  proceeding  and  purchased  by  the  plain- 
tiff in  the  judgment,  and  his  judgment  is  thereby  sat- 
isfied, upon  Betting  aside  the  void  proceeding  the  chan- 
cellor can  properly  set  aside  the  satisfaction  and  rein- 
state the  judgment. 

And  in  ordinary  oases,  when  a  complainant  fails  to 
make  proper  parties  defendants,  and  no  exception  is 
taken  to  the  omission  by  defendant,  the  court  will 
proceed  to  make  the  proper  decree  as  to  those  parties 
before  the  court,  upon  the  hearing,  that  a  proper  de- 
cree cannot  be  made,  for  the  want  of  necessary  par- 
ties, the  usual  practice  is  to  remand  the  cause  to  the 
rules   that  the   necessary   parties   may   be   made. 

In  this  case  complainant  asks  the  court  to  set 
aside  the  satisfaction  of  a  judgment  which  is  joint 
against  Kerr  and  several  others,  with  the  view  of 
having  an  unembarrassed  judgment  which  he  can  en- 
force. But  he  has  failed  to  bring  one  of  the  de- 
fendants  in   the  judgment   before   the  court. 

The  result  will  be,  that,  if  the  satisfaction  of  his 
judgment  is  Bet  aside  as  to  those  defendants  before 
the  court,  it  is  left  in  force  as  to  that  party  not 
before  the  the  court,  and  as,  in  such  cases,  the  satis- 
faction of  the  judgment  as  to  one  joint  defendant 
is  a  satisfaction  as  to  all,  the  decree  will  be  a 
nullity  and  afford  ■  him  no  relief.  It  is  true 
that    it   is    only   when   the    satisfaction   is    actual   as    to 
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one  that  it  operates  to  release  all,  and  that  in  this 
mm  the  satisfaction  is  held  not  to  be  actual  as  to  all 
who  are  before  the  const.  Bat  until  the  satisfaction 
is  set  aside  by  judicial  proceedings,  it  meat  be  re- 
garded as  valid,  and  being  valid  as  to  one,  it  neces- 
sarily  operates   as   a  release   as   to   all. 

It  follows,  that  it  was  error  in  the  court  below  to 
proceed  to  final  hearing  of  the  cause  until  all  the 
defendants  in  the  judgment  were  brought  in  as  parties. 

This  view  of  the  case  renders  it  necessary  for  ob 
to  reverse  the  decree,  and  to  remand  the  cause,  that 
the  neeensary  parties  may  be  brought  before  the  court. 
When  this  is  done,  complainant  will  be  entitled  to 
have  his  judgment  satisfied  by  execution  at  law  as 
decreed   by   the   chancellor. 


Vaxcb  r.  Sanders  rf  af. 

OtAMKSV  rVMTU-K,  Jminf  ftvMMVij*  BUlR^ibyadmimitlnaorfdr 
«i>  1/  Juv*.  SfcfA-  ,y"  f.i  ■;:'.•  :."'.is.  \Vtere  an  administrator  files  ■ 
hill  t»  m-M  land  dreveriW  in  heirs  nf  (he  estate,  for  the  payment  of 
tWtta,  the  statute  .'I  limiutii  ns  will  not  oi> rale  against  a  creditor, 
ihvugh  he  tv  no  jianv  l<>  tho  suit,  nhose  dihi  was  alive  at  ibe  filing 
at  ihe  bill.  Wh.  ilwr  his  oUtm  tv  liesu-nated  al  ibe  tinar  or  not,  it 
(vt'.itiiii;  :Sw  inw*«isa:i%-iBk  it  is  nxv*rr«i:ed  af  a  valid  debt  within  ike 
time  !.t  btiriiri  >■.:::*  a^ir!-:  »d:v.  iv  :•»»:.  w,  as  no  bar  ean  arise 
frvttu  UV  Ittuf  that  tla-t«ai  titer  :he  hi"  H&'.ed.  and  thus  aaakine;  hhn 
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so  far  a  party  to  the  unit  that  farther  steps  are  not  necessary  to  enti- 
tle him  to  share  in  the  proceeds  of  the  sale. 

Cases  ciled:  Duller  v.  Bead,  6  Yer.,  63;  Martin  a.  Blakemore,  5 
Heis.,  50. 

Code  cited:  Sec.  2267. 

Facts:  The  court  say:  "In  the  present  case  the  administrators  failed 
to  designate  any  creditor  whose  debt  was  admitted  to  be  valid  and 
subsisting,  although  he  alleged  that  there  were  such  creditors,  to  satisfy 
whose  debts  the  land  ought  to  be  sold.  In  the  course  of  the  investi- 
gation, however,  in  answer  to  the  crossbill  of  the  heirs,  he  designates 

the  debt  of  as  valid  and  subsisting.    This  answer  was  filed 

within  the  two  years  allowed  for  suing,  and  may  be  regarded  in  the 
•  nature  of  an  amendment  to  the  bill  From  that  time  he  became  bo 
far  a  parly  as  to  prevent  the  running  of  the  statute." 


FBOM    HAWK:N9. 


Appeal  from  the  Chancery  Court.  S.  J.  W. 
Lockey,   Chancellor. 

Netherlands,  Shields  and  Fulkerbon  for  com- 
plainant. 

Jab.   P.   Evans   for   defendants. 

Thos.   McDermott   for   creditor   Daniel   Kite. 

Nicholson,  C.  J.,  and  McFabland,  J.,  delivered 
the  opinion  of  the  court. 

The  complainant,  who  administered  upon  the  estate 
of  John  R.  Sanders,  deceased,  on  the  —  day  of 
August,  1861,  filed  this  bill  on  the  16th  of  February, 
1867,  to  sell  lands  descended  to  the  heirs  for  the 
payment   of  debts. 

The  bill  alleges  in  general  terms  that  the  personal 
assets   in    their   hands    have   been    exhausted,   leaving   a 


KNOXVILLB: 


Vance  v.  Sanders. 


considerable  outstanding  indebtedness  due  from  the  es- 
tate, but  no  debt  is  specified,  nor  is  tbe  name  of  any 
creditor  given. 

Tbe  heirs  filed  an  answer  and  cross-bill,  in  which 
they  call  upon  the  administrators  for  an  answer  as 
to  various  matters,  and  among  others,  call  upon  them 
to  answer  and  show  what  debts  arc  still  due  from  the 
estate,  and  whether  they  bad  requested  any  of  such 
creditors  to  delay  suit.  In  answer  to  this  the  ad- 
ministrators file  a  schedule  of  the  debts  which  they. 
say  are  still  due  from  the  estate;  they  say  that  there 
was  no  special  request  of  creditors  to  hold  up  their 
claims   for   any   specified   time. 

The  cause  was  referred  to  a  special  commissioner, 
who  made  and  filed  his  report.  Various  exceptions 
were  taken  by  the  complainants  and  defendants,  but 
they  are  all  now  abandoned,  and  the  only  question 
before  us  is  in  regard  to  one  claim.  The  commis- 
sioner reported  all  the  debts  barred  by  the  statute  of 
two  years.  Kite,  one  of  the  creditors,  obtained  leave 
and  filed  an  exception,  which  was  sustained,  and  a 
decree  rendered  for  the  sale  of  land  for  the  payment 
of  this  debt.  The  heirs  have  appealed.  Under  the 
suspension  of  the  statute  during  the  war,  the  creditors 
had  two  years  from  the  1st  of  January,  1867,  in 
which  to  sue,  so  that  this  claim  would  be  barred  on 
the  1st  of  January,  1S<J9,  unless  saved  for  some  reason. 
The   debt   was   not   barred   when   the   bill   was   filed. 

It  is  argued  that  under  the  act  of  1827,  Code, 
sec.  2-t>7,  a  bill  of  this  character  for  the  sale  of  land 
mar   be   filed   either   by  administrator,  or   by   a  creditor 
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for  himself  and  other  creditors,  and  in  either  event 
the  suit  is  begun  for  the  benefit  of  creditors  whether 
they  are  parties  infact  or  not,  and  consequently,  if  the 
debt  is  not  barred  when  the  bill  is  filed,  no  bar  can 
arise   from   the  time   that  elapses  after   the   bill  is   filed. 

For  this  we  are  referred  to  the  case  of  Duller  v. 
Emd,  6  Yer.,  53,  which  was  a  bill  filed  under  this 
act.  In  that  case  suits  at  law  had  been  brought  by 
the  creditors.  The  bill  was  filed  by  part  of  the  cred- 
itors in  behalf  of  themselves  and  the  others,  and  an 
injunotion  obtained  against  the  prosecution  of  the  suits 
at  law.  It  prayed  for  an  account  of  the  personal 
assets,  the  ascertainment  of  the  amount  due  the  cred- 
itors, and  a  sale  of  land  to  pay  the  debts.  It  was 
held  that  the  relief  prayed  for  was  proper;  that  an 
injunotion  against  proceeding  against  the  real  estate  at 
law  was  appropriate;  that  separate  proceedings  of  the 
same  obaracter  were  not  contemplated ;  and  that  all 
debts  shown  to  exist  during  the  proceeding  should  be 
paid,  whether  mentioned  in  the  bill  or  not.  It  is 
not  probable  that  in  a  case  of  that  character  the  in- 
junction should  restrain  the  prosecution  of  litigated 
actions  to  judgment,  and  transfer  all  such  cases  to  be 
settled  in  one  chancery  proceeding;  but  the  injunction 
should  only  restrain  tbe  creditors  from  proceeding  by 
scire  facias  at  law  to  subject  the  real  estate  to  the 
satisfaction  of  their  judgments.  The  two  objects  to 
be  accomplised  by  the  act  was  to  prevent  great  accu- 
mulation of  costs,  and  also  to  prevent  the  lands  being 
sacrificed  to  one  creditor  only. 

In   the   present    case   the    creditor   was   not    made   a 
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party,  dot  did  he  in  any  manner  ever  become  a 
party,  there  was  no  injunction  against  hie  prosecuting 
u  action  at  law  to  judgment,  nor  was  there  any  re- 
quest for  delay  in  accordance  with  sec.  2785,  unless 
the   filing   of  this   bill   of  itself  had   that   effect. 

We  cannot  hold  that  the  filing  of  this  bill,  with- 
out naming  any  creditor,  was  in  effect  a  bill  prosecut- 
ing for  all  the  creditors,  who  may  upon  taking  the 
account  claim  the  benefit  of  it  without  becoming  a 
party  to  the  proceeding,  unless  the  fact  that  it  appears 
from  the  answer  to  the  cross-bill  that  this  was  one 
of  the  debts  intended  to  be  provided  for  by  filing  the 
bill,  has   that   effect. 

It  has  been  several  times  held  that  in  an  insolvent 
bill  the  creditors  must  come  in  and  be  made  parties, 
or  file  their  claims  with  the  master  and  take  bis  receipt 
as  the  statute  requires,  within  the  time  limited,  or  the 
claims  will  be  barred.  Martin  v.  Blakemore,  6 
He'is.,   50. 

This,  however,  is  under  the  insolvent  laws,  and 
not  under  the  act  of  1827.  If  the  claim  is  a  valid 
and  subsisting  claim,  not  barred  by  the  statute  of 
limitations,  the  personal  representative  has  the  right, 
after  the  personal  estate  is  exhausted,  to  have  a  decree 
for   a   sale   of  real   estate   to   pay   the   same. 

It  is  not  essential  in  this  proceeding  that  the  cred- 
itors should  be  parties,  although  they  may  be  parties, 
but  it  is  essential  that  it  shall  appear  that  the  debts 
are   not   barred. 

It  was  determined  in  the  case  of  Duller  v.  Read, 
already   referred   to,   that    it   was    intended    by   the    act 
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ef  1827  that  the  bill  should  have  the  same  effect, 
whether  filed  by  the  administrator  or  a  creditor.  In 
either  case  the  object  is  to  bring  in  all  the  creditors 
so  that  the  chancellor  having  an  account  of  all  the 
debts  before  him  should  take  the  land  into  the  cus- 
tody of  the  court,  and  direct  its  sale  for  the  benefit 
of  all,  under  such  circumstances  as  would  insure  the 
best  price.  It  waa  not  intended  that  those  only  of 
the  creditors  who  are  named  as  creditors  in  the  bill 
should  receive  their  shares  of  the  proceeds,  but  also 
that  all  such  debts  as  in  the  course  of  the  investiga- 
tion which  is  originated  by  such  bill  may  he  shown 
to  exist,  should  be  provided   for. 

It  would  seem  to  follow,  that  as  to  those  creditors 
whose  debts  are  conceded  in  the  bill  to  be  subsisting, 
and  as  to  those  whose  debts  are  shown  in  the  course 
of  the  investigation  to  be  existing,  they  are  so  far 
regarded  as  parties  to  the  suit,  that  no  further  steps 
are  necessary  to  entitle  them  to  share  in  the  proceeds 
of  the  sale.  The  administrator  is  considered  as  filing 
the  bill  on  behalf  of  all  such  creditors,  and  in  that 
respect  the  bill  has  the  same  effect  as  when  it  is 
filed  by  one  creditor  for  himself  and  for  all  other  cred- 
itors who  may  come  in  and  establish  their  debts.  In 
either  case,  if  the  debts  are  established  within  the 
time  for  bringing  suits  against  administrators,  they  will 
be   allowed. 

In  the  present  case  the  administrators  failed  to 
designate  any  creditor  whose  debt  was  admitted  to  be 
valid  and  subsisting,  although  he  alleged  that  there 
were  such    creditors,   to    satisfy  whose    debts    the    land 
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ought  to  be  Bold.  In  the  course  of  the  investigation, 
however,   in   answer   to   the    cross-bill   of   the   heirs,   ho 

designates   the   debt   of  as   valid  and  subsisting. 

This  answer  was  filed  within  the  two  years  allowed 
for  suing,  and  may  be  regarded  in  the  nature  of  an 
amendment  to  the  bill.  From  that  time  he  became 
so  far  a  party  as  to  prevent  the  running  of  the 
statute. 

The  chancellor  so  held;    his  decree  is  affirmed  with 


Kaghdale   v.   Mabry   et   all. 

BED  or  Gift.  Cknutmction  of.  Tnata.  Where  a  husband  gave  real 
property  lo  hit*  wife  and  children,  using  this  expression  in  the  deed 
of  conveyance,  to  wit;  for  the  benefit  of  "Laura  E.  Mabry  and  her 
children,"  it  is  held  [hat  this  being  a  continuing  trust,  these  words 
refer  to  all  persons  who  may  answer  the  description  of  the  children 
of  their  marriage  during  the  existence  of  the  trust,  and  that  each 
children  of  the  marriage,  ax  well  as  those  now  born  as  those  hereafter 
to  be  bom,  will  take  an  interest  in  the  estate. 


FROM  KNOX. 


Appeal   from   the   Chancery    Court. 

Sneed,  J.,  delivered   the  opinion  of  the   court. 
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The  case  involves  the  construction  of  a  deed  ex- 
ecuted on  the  —  day  of  March,  1862,  by  John  Wil- 
liams and  J.  J.  Craig,  executors  of  L.  A.  White,  to 
the  complainant  Ragsdale,  trustee  "for  L.  E.  Mabry 
and  her  children."  At  the  time  of  the  execution  of 
the  deed  Mrs.  Mabry  had  several  childred.  She  was 
then,  and  is  still,  the  wife  of  Jos.  A.  Mabry,  and 
the  proof  shows  that  he,  being  in  good  circumstances 
at  that  time,  bought  the  real  estate  and  had  it  set- 
tled on  his  wife  and  children.  Several  children  have 
been  born  to  them  since  the  execution  of  the  deed, 
and  the  question  is,  have  the  after  born  children  any 
interest  in  the  estate?  The  chancellor  held  that  the 
trust  was  for  the  benefit  of  all  the  children  of  the 
marrige  of  the  said  Joseph  A.  and  L.  E.  Mabry. 
The  guardian  ad  litem  of  the  first  named  children  has 
appealed. 

If  we  were  allowed  to  look  to  the  parol  proof,  it 
is  abundantly  shown  that  the  trust  was  intended  for 
ail  the  children  of  the  marriage,  but  under  the  rules 
of  law  the  deed  must  be  its  own  interpreter.  It  was 
an  observation  of  Lord  Coke,  that  matters  in  writing, 
made  by  advice  and  on  consideration,  and  which 
finally  import  the  certain  truth  of  the  agreement  of 
the  parties,  should  not  be  proven  by  the  uncertain 
testimony  of  slippery  memory:  Countess  of  Rutland'* 
Ca»et  5  Rep.,  26.  And  it  is  a  fixed  rule  of  law 
that  in  the  construction  of  deeds,  as  of  wills,  the  court 
must  limit  itself  to  the  inquiry,  what  intention  do  the 
words  of  the  instrument  express:  2  Pbill.  Ev.,  640. 
It  is  rather  remarkable  that  no    precisely  similar  col- 
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lection  of  words  as  those  id  this  deed  is  to  be  found 
in  our  books.  In  the  absence  of  any  authority,  and 
judging  from  the  most  obvious  import  of  the  words 
for  the  benefit  of  Laura  E.  Mabry  and  her  children/' 
we  incline  to  the  opinion  of  the  chancellor,  that  this 
being  a  continuing  trust,  these  words  refer  to  all  per- 
sons who  may  answer  the  description  of  the  children 
of  that  marriage  during  the  existence  of  the  trust, 
and  that  all  the  childred  of  the  marriage,  as  well  as 
those  now  born  as  those  hereafter  to  be  born,  will 
take  an  interest  in  the  estate. 
Affirm   the   decree. 


W.  A.  Odell  et  al  v.  John  F.   Hbhby  et  al. 

Injunction  Bond.  LiabUily  of  suretiet.  Several  bond*.  The  security 
given  on  the  injunction  bond  being  proved  insufficient,  the  court  or- 
dered that  the  complainant  execute  another  bond,  which  waa  done, 
said  bond  having  as  securities  thereon  the  security  on  the  original 
bond  and  several  other  names.  Afterwards,  another  bond  waa  exe- 
cuted with  the  same  persons  as  sureties,  and  one  other.  In  a  conteat 
between  the  sureties  on  these  several  bonds,  as  to  the  order  of  their 
liability,  held,  that  they  were  equally  liable,  and  that  the  si 
other  than  the  original  security  are  not  to  be  taken  as  a 
additional  securities,  increasing  the  amount  of  money  secured  to  be 
paid,  but  only  as  additional  names  to  the  original  bond,  because  aa 
all  the  parties  on  the  first  and  second  bonds  are  on  the  third  bond 
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with  the  addition  of  two  others,  that  the  last  bond  was  intended  to  ba 
equivalent  to  the  addition  of  the  other  names  to  the  first  bond  and 
nothing  more. 


FROM    KNOX. 


Appeal   from   the   Chancery    Court. 

Freeman,  J.,  delivered  the    opinion    of  the   court. 

The  question  in  this  case  is  as  to  the  extent  of 
liability  of  sureties  on  several  bonds  given  for  an  in- 
junction granted  on  fiat  of  the  chancellor.  It  will 
be  seen  the  injunction  bond  originally  given  was  in- 
tended to  cover  the  rents  of  certain  lands  involved  in 
the  litigation,  which  the  complainants  retained  posses- 
sion of  by  virtue  of  the  injunction,  and  was  fixed  by 
the  fiat  of  the  chancellor  at  $4,000.  '  The  condition 
of  this  bond  was  to  prosecute  with  effect  the  bill 
filed,  "or  in  case  of  failure  therein,  shall  well  and 
truly  satisfy  and  pay  all  costs  and  damages  that  may 
be  a  waded  against  them  for  wrongfully  suing  out  the 
injunction  granted,  etc.  On  this  bond  the  injunction 
issued.  On  the  25th  of  March,  1871,  an  affidavit 
was  filed  by  one  of  the  respondents,  stating  that 
Joseph  A.  Mabry,  the  only  security  on  the  injunction 
bond,  was,  as  affiant  believed,  insolvent,  and  insuffi- 
cient security  for  said  injunction,  and  asking  other 
and  better  security  to  be  given  during  the  term. 
Upon  this  affidavit  it  was  ordered,  "that  the  com- 
plainants execute  another  injunction  bond  with  good 
and    sufficient    security,   or   justify   the   present    security 
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on  a  day  fixed,  or  said  injunction  would  be  dissolved. 
Under  this  rule  a  bond  was  executed  in  the  sum  of 
J4.000,  with  Joseph  A.  Mabry,  G.  W.  Mabry,  3.  E. 
Swan,  Z.  H.  Jourolmon,  J.  C.  Luttrell,  and  W.  H. 
Wilson  as  sureties,  conditioned  to  pay  in  case  com- 
plainants should  fail  to  prosecute  with  effect  their  in- 
junction bill,  or  the  same  be  dismissed,  and  shall  abide 
by  and  perform  and  fulfill  the  judgment  or  decree  of 
mid  court,  and  pay  all  costs  and  damages  that  may 
be  sustained  for  wrongfully  suing  out  said  injunction." 
This  bond  was  given  March  25,  1871,  and  is  marked 
filed,  but  the  clerks  name  not  signed  to  it.  Another 
bond  was  given  dated  April  5,  1871,  with  the  same 
names,  with  the  addition  of  David  Nelson  and  It.  H. 
Walker. 

What  is  the  liability  contracted  for  by  the  parties 
to  these  bonds,  and  for  what  amount  can  a  decree  be 
rendered   against   them,   is   the   question? 

We  think  the  nature  of  the  transaction,  as  shown 
by  the  above  history  of  the  case,  fixes  the  liability, 
or  rather  defines  the  terms  and  purpose  of  the  under- 
taking of  the  parties.  A  bond  for  $4,000  was  the 
amount  required  to  be  secured  by  the  fiat  of  the 
court.  The  first  bond  was  held  not  good  for  this 
amount  on  account  of  the  insolvency  of  Joseph  A. 
Mabry,  the  only  surety  on  it.  In  order  to  secure 
this  sum,  the  court  required  either  a  new  bond  that 
should  be  good  for  this  amount,  or  that  it  be  shown 
that  the  first  one  was  good  for  the  sum,  that  is  be 
justified  or  shown  free  from  the  objection  taken  to  it. 
The    second    bond    is    tendered,  but  we    must  take    it, 
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was  not  satisfactory,  and  so  a  third  bond  is  prepared 
and  tendered,  which  is  accepted  as  satisfactory  to  the 
parties,  for  the  sum  ot  $4,000,  the  amount  required 
to  be  secured.  On  this  security,  that  is  the  last  bond, 
the  suit  was  continued,  or  rather  the  injunction  per- 
petuated, which  otherwise  would  have  been  dissolved. 
We  think  from  the  history  of  the  transaction,  and 
the  orders  of  the  court,  these  are  not  to  be  taken  as 
successive  and  additional  securities  increasing  the  amount 
"of  money  secured  to  be  paid  respondents  in  the  case,  ' 
but  only  additional  names  making  secure  the  payment 
of  the  sum  required  to  be  secured  by  the  fiat  of  the 
court,  to  wit,  the  sum  of  $4,000,  and  that  therefore 
as  all  the  parties  on  the  first  and  second  bonds  are 
on  the  third  bond,  with  the  addition  of  two  others, 
that  this  last  bond  was  intended  to  be  equivalent  to 
the  addition  of  the  other  names  to  the  first  bond,  no 
more.  This  is  evidenced  by  the  fact  that  the  names 
of  the  sureties  on  the  first  are  on  the  second,  and  all 
on  the  second  are  on  the  third,  with  the  addition  of 
the  two  mentioned,  thus  continuing  their  liability,  but 
adding  to  it  by  the  other  names.  In  a  word,  that 
the  last  bond  is  the  injunction  bond  in  the  case,  the 
liability  of  the  parties  on  the  first  two  bonds  being 
simply  continued  by  being  affixed  to  the  third.  That 
such  is  the  fair  understanding  of  what  was  done,  its 
only  legitimate  meaning,  we  think  sufficiently  appears 
from  the  nature  of  the  transaction,  and  still  more 
clearly  by  the  fact  that  at  no  time  was  any  greater 
amount  than  $4,000  asked  to  be  secured,  nor  ordered 
by   the   court,   all    the   orders    being  directed    to   secure 
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this  Bam,  and  all  the  efforts  of  complainants  being  to 
meet  this   requirement. 

We  do  not  think  these  facte  present  the  case  of 
successive  bonds,  with  different  sureties,  commutative  the 
one  to  the  other,  for  the  performance  of  a  single 
duty,  but  in  the  case  of  substitution  of  a  last  bond, 
the  securities  on  the  first  being  continued  in  a  security 
for  an  amount  required  to  be  secured,  which  is  ac- 
cepted as  the  security  on  which  the  parties  entitled  to 
it   rest. 

"We  therefore  conclude  that  a  decree  should  be  en- 
tered for  the  sum  secured  by  this  last  bond  against 
all   the  parties  to  it,  and  respondents  can  ask  no  more. 
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Stokely  &  Susong  v.  Slayden  et  all. 

Statute  OF  Limitations.  In  1823  K.,  the  owner  in  fee  of  a  tract  of 
land,  intermarried  with  F.  In  1826  F.  sold  the  land  to  C,  and  gave 
him  bond  for  title;  C.  held  the  land  under  actual  enclosure  until 
1831,  when  he  died.  It  c.ime  through  a  regular  chain  of  conveyance* 
to  the  defendants.  K.,  the  original  owner,  died  in  1856,  and  F.  aor- 
vived  until  1369.  The  plaintiffs,  daughters  of  K.,  brought  this  action 
to  recover  in  January,  1871.  The  adverse  holding  of  the  land  by  the 
various  parties  in  possession  commenced  in  1826.  '  field,  that  plain- 
tiffs were  barred  by  twenty  years  adverse  possession,  and  were  not 
entitled  to  recover. 

(8 ;  Wersign  v.  Murphy,  2 


FROM   COCKE. 


Appeal  from  the  Circuit  Court.  Jas.  H.  Randolph, 
-Judge. 

8wan   &   Burton   for   plaintiff. 

Robert  McFarland  for  defendant. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 

In  1823  Elizabeth  Keener  being  the  owner  in  fee 
of  a  tract  of  land,  intermarried  with  Joseph  Francis. 
In  1826  Joseph  Francis  sold  the  land  to  F.  J.  Car- 
ter, and  gave  him  bis  bond  for  title.  No  deed  was 
ever  .made  by  Francis  to  Carter.  Carter  held  the 
land  under  actual  enclosure  nntil  1831,  when  he  died. 
Upon  his  death  his  three  sons  took  possession  and 
partitioned   the   land   among    them   in    1843    by    written 
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evideuoe  of  partition.  The  land  in  controversy  fell 
in  the  partition  to  William  and  Crockett  Carter,  who 
held  it  ontil  1868,  when  Snsong  &  Stokely  bought 
under  chancery  decree.  The  holding  of  Francis  Car- 
ter and  bis  two  eons  and  of  Snsong  &  Stokely  had 
been  advene  since  1826. 

The  wife  of  Joseph  Francis  died  in  1856.  Joseph 
Francis  survived  her,  and  died  in  1869.  Mrs.  Francis 
bad    two   daughters   who   are   the   plaintifis   in   this   suit. 

The  action  was  brought  on  the  9th  of  January, 
1871.  The  defendants  rely  upon  statute  of  limitations 
and  lapse  of  time. 

It  is  clear  that  the  title  to  the  land  was  in  Mrs. 
Francis  when  she  died  in  1856,  and  that  it  then  de- 
scended to  plaintiffs.  If  they  could  then  have  brought 
suit  for  it,  their  failure  to  sue  until  January,  1871,  is 
.fatal  to  their  case. 

It  is  said,  however,  that  they  had  no  right  to  sue 
before  the  death  of  Joseph  Francis  in  1869,  by  reason 
of  his  life  estate  as  tenant  by  the  courtesy  continuing 
until  that  time.  If  this  is  true,  then  their  suit  is 
brought   in   good   time   and    they   should   recover. 

The  case  turns  then  upon  the  existence  or  non- 
existence of  Joseph  Francis'  life  .estate  as  such  tenant 
at  the  death  of  his  wife  in   1856. 

His  contract  of  sale  with  Carter  communicated  no- 
title.  He  undertook  to  convey  the  title  in  fee,  but 
be  had  no  other  interest  in  the  laud  than  that  ac- 
quired by  becoming  the  husband  of  Mrs.  Francis,  an 
•state  of  freehold  in  the  inheritance  of  his  wife,  which 
may  continue   during  their  joint  lives,  or  by  possibility 
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may  last  during  his  own  life.  He  had  no  particular 
estate  or  interest  separate  from  the  title  in  his  wife. 
If  he  bad  made  a  fee  simple  warranty  deed  to  Car- 
ter, it  would  have  vested  no  title  in  him,  but  such 
deed  would  have  eBtopped  him  from  suing  for  the 
land,  and  would  have  prevented  his  wife  from  suing, 
as  she  could  not  sue  alone.  But  upon  the  death  of 
his  wife  his  tenancy  by  the  courtesy  would  have  ac- 
crued, and  under  bis  deed  would  have  inured  to  the 
benefit  of  Carter,  and  would  have  continued  during 
his  life,  thus  creating  an  obstacle  to  a  suit  by  his 
-wife's   heirs. 

But  Carter  goes  into  possession  under  a  title  bond 
executed  by  Francis.  This  bond  vests  no  title  in 
Carter,  and  none  can  be  vested  in  him  by  virtue  of 
his  possession  until  it  has  continued  for  twenty  years 
adversely  to  all  the  world.  When  Mrs.  Francis  died 
in  1856  this  adverse  possession  had  continued  for 
thirty  years.  The  presumption  of  proper  convey anoe 
or  of  a  grant  arose  at  the  end  of  twenty  years. 
This  presumption  was  fatal  to  the  freehold  estate  of 
Francis,  not  because  of  his  title  bond,  but  by  reason 
of  his  failure  to  sue  for  twenty  years,  his  bond  being 
no  obstacle  to  his  suit,  and  by  operation  of  the  twenty 
years   adverse   possession    by   Carter. 

The  presumption  of  a  grant  would  have  been  ef- 
fectual against  Mrs.  Francis'  title,  but  for  the  proviso 
which  secured  to  her  as  a  married  woman  exemption 
from  its  operation  during  the  coverture,  and  to  her 
heirs  exemption  from  its  operation  for  three  years 
after  her  death.      But  her  husband,  Francis,  was  under 
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no  disability,  and  therefore,  when  his  wife  died  his 
tenancy  by  the  courtesy  could  not  take  effect,  because, 
as  to  him,  Carter's  presumed  grant  was  an  insuperable 
obstacle.  He  had  lost  all  the  interest  he  ever  had 
by  virtue  of  his  marriage,  by  failing  to  sue  in  twenty 
years.  Carter's  title  was  not  merely  the  life  estate 
of  Francis,  as  it  would  have  been  if  he  had  held  the 
land  under  a  warranty  deed  from  Francis,  but  be 
rested  on  an  independent  fee  simple  title  created  by 
presumption  of  law,  and  which  must  prevail  over  any 
other  title,  than  that  of  some  one  against  whom  it 
could  not  operate  because  of  existing  and  continuing 
disability.  Such  a  title  was  in  Mrs.  Francis,  and 
upon  her  death  it  was  in  ber  heirs,  subject  to  be 
arrested  by  suit  for  three  years  after  her  death.  At 
hei  death  Joseph  Franois  could  not  sue  for  the  land, 
not  because  his  bond  was  any  estoppel,  as  would  have 
been  the  case  if  he  had  made  a  deed  to  Carter,  but 
because  he  had  no  title  left,  after  more  than  twenty  years 
adverse  possession,  which  he  could  assert.  Carter  did 
Dot  hold  under  a  transfer  or  conveyance  of  Francis' 
life  estate  as  tenant  by  the  courtesy,  and  therefore 
there  was  no  obstacle  to  a  suit  by  Mrs.  Francis'  heirs 
after  her  death,  and  having  failed  for  fifteen  years 
after  her  death  to  bring  suit,  their  claim  is  forever 
barred. 

But  it  is  said,  that  although  Francis'  title  bond  was 
not  an  obstacle  to  an  ejectment  by  Francis  and  wife 
against  Carter,  yet  that  Carter  might  have  resorted  to 
a  court  of  equity,  and  filed  his  hill  for  a  specific  ex- 
ecution  of  the  bond  and  to  enjoin  the  ejectment,    and 
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there  the  obstacle  was  merely  technical  and  not  sub- 
stantial. In  answer  it  is  submitted,  first,  that  the 
reason  why  the  vendor  of  land,  to  which  he  has  only 
the  estate  of  a  husband,  is  estopped  from  suing  after 
he  has  executed  a  deed,  is,  that  fab  deed  divests  him 
of  whatever  estate  he  had,  and  vests  it  in  the  vendee. 
It  is  the  fact  of  divestition  of  title  that  constitutes 
the  estoppel.  Second,  Francis  by  his  title  bond  neither 
conveyed  nor  purported  to  convey  any  estate  whatever 
to  Carter ;  his  bond  was  no  more  than  his  personal 
obligation,  for  a  breach  of  which  he  woold  be  liable 
to  damages.  Carter  got  no  sort  of  title  or  estate, 
legal  or  equitable,  by  the  bond;  be  got  the  possession 
and  nothing  more  with  Francis'  obligation  for  damages 
if  he   failed   to   make   a   fee   simple   title. 

This  being  so,  on  what  ground  could  Carter  have 
gone  into  equity  to  enjoin  an  ejectment  suit  by  Francis 
and  wife?  He  could  only  rely  on  his  bond,  but 
this  neither  gives  nor  purported  to  give  any  title  of 
any  kind.  Francis  had  no  right  to  convey  his  wife's 
estate,  and  he  had  none  of  his  own  except  his  right 
as  husband,  and  these  constituted  no  particular  estate 
subject  to  such  sale  and  conveyance  as  could  be  spe- 
cially executed  by  a  court  of  chancery.  All  he  could 
do  would  be  to  seek  a  specific  execution  of  the  bond, 
and  that  a  court  of  chancery  could  not  grant.  But 
Francis'  bond  did  not  purport  to  convey  any  estate 
either  of  himself  or  wife;  it  was  merely  evidence  that 
Carter  was  in  possession  with  Francis'  consent,  and 
that  Carter  had  a  right  to  claim  damages  if  that  pos- 
session  should   not   be   perfected    by  Francis  with   a   fee 
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simple  title.  It  seems  "to  follow  necessarily  that  Car- 
ter could  not  have  gone  into  equity  to  resist  an  eject- 
ment suit  by  Francis  and  wife.  He  would  have  been 
repelled,  first,  because  he  had  neither  legal  or.  equita- 
ble title,  and  second,  because  his  remedy  on  his  bond 
was  embarrassed  at  law,  and  third,  because  he  could 
only  seek  in  chancery  a  specific  execution,  and  the 
granting  of  that  would  be  in  the  discretion  of  this 
court.  But  it  is  further  said,  that  upon  the  death  of 
Mrs.  Francis  in  1856  her  heirs  could  not  sue,  because 
Carter  and  those  who  succeeded  him  were  holding 
under  the  title  derived  from  Francis,  which  title  was 
good  until  his  death. 

It  is  conceded  that  this  would  be  the  case,  if 
Francis  had  '  conveyed  to  Carter  by  deed.  Carter 
would  then  have  had  all  of  Francis'  interest,  including 
tenancy  by  the  courtesy,  and  of  consequence  no  suit 
could  be  brought  until  that  tenancy  terminated  by  his 
death.  But  Carter  did  not  get  Francis'  interest  under  ' 
his  title  bond.  After  the  partition  of  the  land  in 
1843  among  the  children  of  Carter  there  was  a  divis- 
ion of  the  joint  estate  of  Francis  and  wife,  and  the 
children  of  Carter  held  adversely  to  Francis  and  wife 
under  their  deeds  of  partition,  and  not  by  virtue  of 
any  title  from  Francis.  Long  before  1856,  when  Mrs- 
Francis  died,  the  right  of  Francis  to  sue  had  been 
barred,  and  upon  her  death  there  was  no  title  either 
in  Francis  or  in  the  Carter's  which  was  any  obstacle 
to  a  suit  by  Mrs.  Francis'  heirs.  The  statute  which 
had  been  running  against  Mrs.  Francis  run  against 
them,   but   they   had   three   years   within    which   to   sue. 
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Not  having  done  bo  they  are  barred.  Qttion  v.  An- 
derson, 8  Hum.,  298;  Wersign  v.  Murphy,  2  Head, 
374.       The  judgment   is   reversed. 

Turney,  J.,  delivered  the  following  d  i  esc  n  ting 
opinion. 

Elizabeth  Keener  was  the  owner  of  the  land  in 
suit.  In  1823  she  married  Joseph  Francis.  Two 
daughters   were   born   of  the   marriage. 

In  1826  Joseph  Francis,  the  husband,  sold  the 
land  to  Francis  J.  Carter,  gave  his  bond  for  title,  bat 
never  executed  a  deed'  Carter  took  possession  of  the 
land  and  held  it  to  his  death  in  1831  or  1832,  when 
his  .three  sons,  George,  William  and  Crockett,  took 
possession  and  held  it,  after  partition,  until  it  was 
sold  under  chancery  proceedings  in  1868,  and  pur- 
chased by  Stoke ly  &  Susong,  who  have  held  it  ever 
since. 

Francis  and  his  wife  separated  about  the  year  1828, 
she  going  to  Missouri,  he  remaining  in  Tennessee. 
In  five  ot  six  years  after  the  separation  they  were 
respectively  married  to  otber  persons.  Mrs.  Francis 
died   in    1857,   Francis   in    1869. 

The  daughters  with  their  husbands  institute  this 
action  of  ejectment  to  recover  the  land,  claiming 
through   their   mother. 

Several   questions  are   presented    in   argument. 

In  the  view  I  take  of  the  case,  its  true  solution 
is,  by  the  marriage  the  husband  acquired  an  estate  of 
freehold  in  the  land  of  his  wife  in  her  right,  and  was 
jointly   seized    with   her.       His   sale   did   not  divest   the 
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wife  of  her  right.  The  entry  by  the  purchasers 
claiming  under  the  title  bond  of  the  husband  was  a 
disseize  of  the  joint  estate  of  husband  and  wife,  and 
being  continued  for  seven  years,  forever  barred  them 
from  receiving  the  joint  estate;  jet  this  bar  operating 
upon  the  right  of  the  wife  could  only  effect  her  in- 
terest in  the  joint  estate,  the  death  of  the  husband 
would  have  restored  to  her  the  sole  right  to  the  land 
unembarrassed  by  the  acts  the  husband.  She  dying 
before  the  husband,  all  her  rights  in  or  to  the  estate 
descended  to  her  heirs  at  law,  but  burdened  by  his 
right  to  courtesy  which  vested  in  him  immediately 
anon    the   death   of  the   wife. 

The  possession  of  the  purchaser  from  the  husband, 
snd  those  claiming  under  them,  was  merely  permissive 
M  against  husband  and  wife  until  ripened  into  a  pos- 
tmmttry  right  against  their  joint  estate  by  the  statute 
of  limitations.  Upon  the  death  of  the  wife  the  new 
fwtate  of  tenant  by  courtesy  vested  in  the  husband, 
and  gave  to  him  the  eole  power  over  the  possession. 
This  tenancy  by  courtesy  and  the  remainder  interest  of 
the  children  of  Mrs.  Francis  constituted  one  estate  in 
law,  but  until  the  termination  of  the  particular  estate 
the  remaindermen  had  no  cause  of  action  in  their  own 
right  to  sue  for  and  recover  the  land.  It  is  not  in- 
sisted that  any  statute  of  limitations  intervenes  from 
the  death  of  the  father  to  the  commencement  of  the 
suit. 

If  the  parties  had  livtd.  together  until  1869,  and 
then  the  husband  had  died  first,  it  could  not  be  se- 
riow-ly   insisted   that   the   wife  would   not   have   been   in 
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time  with  her  action  commenced  on  the  day  this  suit 
was  commenced,  nor  will  it  be  contended  that  she  had 
a  sole  right  of  action  before  the  death  of  the  hus- 
band. 

If  the  parties  had  lived  together  until  their  re- 
spective deaths  as  they  actually  occured,  it  will  not 
be  pretented  the  children  would  have  had  a  right  of 
action  in  their  sole  right  before  the  death  of  the  father, 
he  being  tenant   by   courtesy. 

Can  these  rules  be  changed  by  the  immoral  con- 
duct,  of  the   parents? 

The  gross  immoral  or  even  felonious  conduct  of 
persons  does  not  ordinarily  deprive  them  of  the  rights 
of  property. 

The  circuit  judge  did  right  in  my  opinion  in  de- 
alining  to  charge  that  after  a  separation  of  five  or  six 
years,  and  the  second  marriages  of  the  parties,  the  jury 
might   presume   a   divorce   of  the   first   marrige. 

The  rule  is,  that  when  husband  and  wife  have  been 
separated  for  a  period  of  seven  years,  and  one  has 
not  heard  from  the  other  in  that  time,  and  knows  not 
of  his  or  her  whereabouts,  such  persons  may  lawfully 
marry,  but  this  is  so  because  the  law  under  such  cir- 
cumstances presumes  the  death  of  the  former  husband 
or  wife. 

I  can  see  no  reason  for  a  modification  of  the  rule 
in  this  case,  where  the  parties  knew  of  the  where- 
abouts of  each  other,  and  when  if  a  divorce  was  had 
it  could  be  readily  shown  by  the  records  of  the  courts 
of  the  one  State  or  other. 

Nothing  could   be   more   subversive  of  public   policy 


KNOXVILLE: 


Krittain  r.  Anderson, 


and  good  morals  than  the  settiug  of  precedents  for 
presumptions,  with  no  basis  for  such  presumptions  save 
the  grossest  immorality  of  married  persons  claiming  and 
occupying   respectable   relations   in   life. 

The  eame  reasoning  disposes  of  the  proposition  that 
"the  parties  by  their  conduct  abandoned,  their  marital 
rights." 

Upon  the  principles  announced  in  this  opinion,  other 
questions  presented  in  argument  upon  the  charge  of 
the  circuit  judge  could  not  change  the  result  upon 
another  trial.  The  merits  have  been  reached,  and  the 
judgment  I  think  should  be  affirmed. 


W.  G.  Brit-tain  and  John  Coke  v.  I.  T.  Anderson. 

Bttjjs  and  Notes.  Garnishment.  The  maker  of  a  negotiable  promissory 
note  suffered  judgment  to  go  against  him  as  garnishee  of  the  payee. 
Afterwards  an  innocent  holder  of  the  note  who  had  received  it  for 
value  and  in  due  course,  sued  the  maker  and  the  payee.  The  maker 
plead  in  bar  the  judgment  which  had  bee  rendered  against  him  aa 
garnishee.  Held,  that  the  defense  was  not  sufficient,  and  the  holder 
was  entitled  to  a  judgment. 


FROM   KNOX. 


Appeal   from   the   Circuit   Court. 
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No   counsel   marked   for   either   party. 
Deaderick,  J.,  delivered  the  opinion  of  the  court. 

Plaintiffs  in  error  have  appealed  to  this  court  from 
the  judgment  of  the  Circuit  Court  of  Knox  county. 
From  the  record  it  appears  that  on  the  1st  of  No- 
vember, 1873,  Brittain  executed  to  Coke  two  promis- 
sory notes,  each  for  fifty  dollars,  and  due  and  payable 
respectively    1st   of  March,   1874,   and    1st   April,   1874. 

Each  of  said  notes  was  transferred  by  Coke,  the 
payee,  by  written  assignment  to  Anderson  on  the  3d 
of  November,  1873,  two  days  after  their  execution. 
Suit  was  brought  upon  said  notes  before  a  justioe 
of  the  peace,  and  judgment  rendered  in  favor  of  An- 
derson, the  assignee,  against  the  maker  and  assignor, 
from  which  they  appealed  to  the  circuit  court,  and 
agreed  that  the  judge  might  try  the  case  without  the 
intervention  of  a  jury.  He  gave  judgment  for  An- 
derson,  and   Brittain   and   Coke   have   appealed. 

It  further  appears  that  Bnffat  &  Son  sued  Coke 
upon  an  account  on  November  29,  1873,  and  obtained 
judgment  on  December  2,  1873,  before  a  justice  of  the 
peace  of  Knox  county,  and  execution  having  issued 
was  returned  nulla  bona,  and  W.  G.  Brittain  was  no- 
tified, as  a  debtor  to  Coke,  to  appear  and  answer  on 
the  8th  of  December.  Brittain  appeared  and  said  he 
owed  Coke  four  fifty  dollar  notes,  payable  monthly, 
bnt  he  did  not  know  who  had  them,  and  that  Coke 
owed   him    forty-seven   dollars. 

Upon  this  answer  the  justice  rendered  a  conditional 
judgment   against   Brittain    for   eighty-three    dollars   and 
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forty  cents,  the  amount  of  Buffat  &  Son's  judgment 
against  Coke.  Brit  tain  two  or  three  months  after- 
wards was  notified  by  the  justice  to  appear  and  show 
cause,  on  a  day  specified  in  the  notice,  why  the  judg- 
ment should  not  be  made  absolute.  Brittain  accord- 
ingly appeared  and  stated,  that  at  the  time  of  the 
service  of  the  garnishment  he  was  indebted  to  Coke 
by  two  notes  of  fifty  dollars  each,  due  respectively 
1st  of  March  and  1st  of  April,  1874,  but  his  best 
recollection  is  that  be  learned,  after  the  service  of  the 
garnishment,  from  said  Coke  that  he  had  transferred 
the  note,  but  that  he  had  no  notice  of  the  fact  at  the 
time    he    was    gamiaheed. 

Upon  this  answer  the  justice  rendered  an  absolute 
judgment  against  Brittain  as  garnishee  in  case  of  Buf- 
fat &  Son,  and  this  judgment  is  relied  upon  by  him 
as  a  bar  to  the  recovery  of  said  notes  by  Anderson, 
the   assignee   of  Coke. 

The  judgment  in  favor  of  Buffat  &  Son  forms  no 
bar  to  the  recovery  on  the  notes  in  the  hands  of  the 
assignee   Anderson. 

The  notes  were  negotiable;  he  took  them  before 
they  were  due,  and  Brittain's  failure  to  make  defenses 
which  he  could  have  done  successfully  by  appealing, 
or  his  mistake  of  law  that  he  was  liable  as  garnishee 
because  he  had  no  notice  of  the  transfer  of  the  notes 
at  the  time  he  was  summoned  as  garnishee,  cannot 
relieve   him   from   his   liability   on   the    notes. 

The  judgment  of  the  the  circuit  court  was  there- 
fore  correct,   and   will   be   affirmed. 


SEPTEMBER  TERM,  1874. 


Margaret  Arnold  v.  Wii.  C.  Kyle. 

ChAhcerY  Plxadbig.  Rat  adjudicate.  A.  filed  her  bill  seeking  Co  huvo 
a  note  executed  by  her  to  the  defendant  delivered  up  and  cancelled, 
on  the  ground  that  it  was  obtained  by  fraud,  and  without  considera- 
tion. The  defendant  answered,  staling  that  the  note  in  question  had 
been  sued  on  and  judgment  rendered,  from  which  there  was  no  appeal. 
JIdd,  that  under  the  Code,  the  defense  set  up  was  a  complete  bar  to 
the  bill,  and  that  the  averment  in  the  answer  of  suit  and  judgment  on 
the  note  was  tantamount  to  a  formal  plea  of  res  adjudieata. 
Code  cited :  Sec*;  4318,  2884,  2906. 


FROM    HAWKINS. 


Appeal  from  the  Chancery  Court.  H.  C.  Smith, 
Chancellor. 

HALL  &  MuDermott    for    complainant. 

A.  D.  Kyle,  Jno.  W.  Yoke  and  A.  C.  King  for 
defendant. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 

The  bill  alleges  that  in  1865  John  Ward  and  others 
instituted  a  suit  in  the  Circuit  Court  of  Hawkins 
county  against  W.  A.  Phipps  and  others,  claiming 
damages  for  trespasses  to  person  and  property  of 
the  plaintiffs.  The  suit  remained  in  court  until  1868, 
when    it   was   dismissed   upon   a  compromise. 

Complainant  alleges  that  defendant,  Wm.  C.  Kyle, 
after  various  interviews  with  the  parties  to  the  suit, 
proposed   to    the   defendants  that   if   each   one   of   them 
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would  execute  to  him  a  note  for  $250,  he  would  have 
the  suit  dismissed.  One  of  the  defendants  was  a  son. 
of  complainant,  who,  together  with  others,  agreed  to 
the  proposed  compromise,  and  executed  their  notes  ac- 
cordingly. She  says  that  on  the  day  the  notes  were 
signed  she  was  sent  for  to  meet  the  defendants  at  the 
instance  of  W.  A.  Fbipps  and  Wm.  C.  Kyle.  When 
she  arrived  at  the  place  of  meeting  she  was  informed 
by  Fhipps  that  they  had  compromised  the  suits,  pro- 
vided the  defendants  would  sign  an  obligation  to  pay 
Kyle  $250  cash,  and  presented  the  paper  to  her  and 
asked  her  to  sign  it,  which  she  very  positively  refused 
to  do;  that  she  was  then  called  aside  by  one  S.  L. 
Henderson,  who  is  a  friend  of  Kyle  and  Phipps,  and 
at  their  instance,  as  she  believes  and  charges,  chat 
Henderson  represented  to  her  that  unless  she  signed 
the  paper  herself  and  her  children  would  lose  all  their 
lands,  as  he  alleged  her  husband  (who  was  then  dead) 
-was  sued  in  said  action,  and  that  he  was  as  guilty  as 
the  others.  She  says  Henderson  is  a  justice  of  the 
peace,  and  a  man  of  influence  and  veracity,  and  she 
had  full  confidence  in  him;  that  she  is  old,  illiterate, 
and  ignorant  of  her  legal  rights,  so  that  under  this 
representation,  and  the  apprehension  if  she  did  not  do 
80,  her  children  would  be  rendered  "poverty  stricken," 
she   signed   the   paper. 

She  alleges  further,  that  her  husband  was  dead 
before  the  damage  suits  were  commenced,  and  was  not 
sued,  nor  was  she  as  his  administratrix.  She  charges 
that  her  signature  was  procured  by  a  fraudulent  com- 
bination   between    Kyle,  Phipps  and    other   defendants, 
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and  that  Phipps  and  other  defendants  were  to  pay 
nothing.  She  says  there  was  no  good,  valuable  or 
adequate   considerate    for    the   obligation. 

She  prays  that  Kyle  answer  the  allegations  on  oath; 
that  injunction  issue  to  restrain  him  from  selling,  dis- 
posing of,  or  collecting  the  obligation,  and  that  the 
obligation  be  ordered  to  be  delivered  up  and  can- 
celled. 

Kyle  answers,  and,  after  denying  specifically  and 
emphatically  each  and  every  allegation  of  fraudulent 
combination  and  imposition,  and  want  of  consideration, 
says:  "He  brought  suit  on  said  $250  obligation  against 
complainant  and  obtained  judgment  for  same,  and  that 
execution  was  returned  nulla  bona;  that  be  then  had 
E.  Hord  garnisheed,  and  on  his  statement  the  justice 
of  the'  peace   gave  judgment,"   ets. 

A  certified  copy  of  the  judgment  rendered  on  the 
obligation  was  introduced  as  evidence,  and  proof  made 
that  the  judgment  was  rendered  on  the  same  note  now 
involved  in  this  suit,  and  that  the  judgment  was  un- 
appealed   from   and   in   full   force. 

It  is  observed  that  no  reference  is  made  in  the 
bill  to  any  suit  on  the  obligation,  or  to  any  judgment 
thereon,  but  the  prayer  is  that  the  obligation  be  sur- 
rendered and  cancelled.  The  bill  was  filed  on  the 
12th  of  February,  1869,  and  the  judgment  was  ren- 
dered on  the  the  obligation  on  the  10th  of  February, 
1869.  The  affidavit  to  the  bill,  and  the  fiat  for  in- 
junction are  dated  on  the  1st  of  February,  1869.  It 
appears  that  the  warrant  was  dated  February  5,  1869, 
and   executed  for   trial   on    the  10th   of  February,  1869, 


21— vol.  8. 


322  KNOXVILLE: 

Arnold  v.  Kjle. 

when  judgment  was  rendered  without  any  defense,  as 
far  as  the  record  shows.  The  answer  of  Kyle  was 
filed  on  the  2d  of  March,   1869. 

Complainant  takes  no  notice  of  the  statement-  in 
the  answer  as  to  the  judgment,  in  her  evidence  or 
otherwise.  It  stands  as  a  judgment  in  fall  force,  un- 
im  peached  and  u  nap  pea  led  from,  and  the  question  is, 
whether  it  is  not  a  complete  bar  to  the  complainant's 
suit? 

The  bill  is  so  framed  that  no  question  as  to  the 
jurirdiction  of  the  court  could  be  raised  by  demurrer. 
It  is  provided  in  sec.  4328  of  the  Code,  that  "the 
defefendant  may  incorporate  all  matters  of  defense  in 
his  answer,  and  is  not  required  to  plead  specially  in 
any   case   except   to   the  jurisdiction   of   the   court." 

The  question  then  is,  whether  the  defense  ol  res 
adjudioata  is  sufficiently  pleaded  in  the  answer.  To 
constitute  a  good  plea  of  former  judgment,  it  must  be 
averred  that  the  same  issue  was  joined  in  the  former 
suit,  as  in  the  bill;  that  the  subject  matter  of  the 
suit  was  the  same,  and  that  the  proceedings  in  the 
former  suit  were  for  the  same  object  and  purpose. 
Story   Eq.    PL,   sec.   780a. 

Pleading  is  sufficient  under  the  Code  "when  it  con- 
veys a  reasonable  certainty  of  meaning,  and  when,  by 
a  fair  and  natural  construction,  it  shows  a  substantial 
cause  of  action  or  defense :  Code,  sec.  2884.  And 
a  plea  shall,  in  all  cases,  contain  a  succinct  statement 
of  the  facts  relied  on  as  a  defense  to  the  action : 
sec.    2906. 

Tested    by   thes    statutory   directions,   we    are   bound 
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to  hold  that  the  defense  of  res  adjudicate  is  sufficiently 
made   in   the   answer. 

It  is  averred  that  suit  was  brought  by  Kyle  on 
the  same  obligation  now  sought  to  be  impeached,  and 
that  judgment  was  rendered  thereon.  We  have  no 
difficulty  in  understanding  this  averment  as  a  snosiaot 
statement   of  the   facts   relied   on   as   a  defense. 

Complainant  has  not  chosen  to  attack  the  judgment 
or  to  show  any  reason  why  a  court  of  equity  should 
not  take  jurisdiction  to  set  it  aside.  The  defense  was 
made  by  answer,  within  a  few  weeks  after  the  bill 
was  filed.  Complainant  had  actual  notice  several  days 
before  the  bill  was  filed,  that  Kyle  had  sued  on  the 
obligation,  and  two  days  before  her  bill  was  filed,  she 
knew  that  judgment  was  rendered,  yet  she  proceeded 
on  her  original  bill,  without  amending  so  as-  to  be 
able  to  contest  the  validity  of  the  judgment  in  the 
chancery  court,  or  giving  any  reason  why  she  failed 
to  mak'j  her  defense  at  law.  It  was  entirely  compe- 
tent for  her  to  make  her  defense  at  law,  but  she  has 
elected  to  leave  the  judgment  unattached,  and  to  rely 
upon   her   original   bill. 

We  are  constrained  to  hold,  that  the  defense  of  a 
valid  subsisting  judgment  on  the  obligation,  is  a  bar 
to  her  bill.  We  may  remark,  however,  that  the  al- 
legations of  fraud  in  the  bill  are  not  only  fully  met 
and  denied  by  the  answer,  but  the  proof  fails  to  sup- 
port the  allegations  of  the  bill.  The  want  of  con- 
sideration is  perhaps  made  out,  as  it  appears  that 
neither  complainant  or  her  deceased  husband  was  sued 
on   the    damage    cases,    although    it   is   made    clearly   to 
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appear  that  all  the  parties  at  the  time,  including  com- 
plainant, acted  under  the  belief  that  that  the  suit  was 
against  her  as  administratrix  of  her  deceased  husband. 
But  without  discussing  the  merits  of  the  case,  we  are 
constrained  to  reverse  the  decree  of  the  chancellor  for 
the  reason  stated,  and  to  dismiss  the  bill,  but  defend- 
ant will   pay   the   costs   of  the   suit. 


John  Coopeb  v.  The  State. 

HaSTZB  And  SERVANT.  Fwtuhmad  cannot  be  infiided.  When.  Appreatiae. 
The  master  lias  no.  authority  to  inflict  corporal  punishment  upon  a 
minor  hired  to  him  by  his  father,  for  disobedience  or  neglect  of  his 
Work,  or  insolent  behavior,  unless  he  had  received  permission  to  do 
n  by  hie  parent. 


FROM    ROANE. 


Appeal  from  the  Circuit  Court.      Elijah  T.  Hall, 
Judge. 

■    No   counsel   marked. 

Deaderick,  J.,  delivered  the   opinion  of   the   Court. 

Cooper   and   Knox    hired   a   negro   boy,   aged   seven- 
teen, from  his  father  to  work   in  a  brick  yard.      He 
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neglected  his  work,  and  Cooper  chastised  him  with  & 
stick,  and  the  defendants,  Lit.  Howard  and  William 
Howard,  held  the  boy  while  Cooper  was  chastising 
him. 

They  were  iadicted  and  convicted  of  an  assault 
and  battery  in  the  Circuit  Court  of  Roane  county, 
and  have  appealed  in  error  to  this  court.  Excep- 
tions are  taken  to  the  charge  of  the  court  in  the 
instruction  to  the  jury,  as  well  as  in  his  refusal  to 
instruct  as  requested  by  defendants'  counsel.  The  in- 
structions given  were,  in  substance,  that  the  master 
might  moderately  and  reasonably  correct,  by  corporal 
chastisement,  his  apprentice,  the  school  master  his 
scholar,  or  minors  to  whom  he  stood  iu  loco  parentis; 
or  when  a  minor  was  hired  by  his  father,  he,  the 
father,  might  delegate  his  authority  thus  to  punish  his 
minor  child,   to   the   hirer. 

But  the  court  refused  to  charge  that  the  hirer 
might  inflict  corporal  punishment  upon  a  minor  hired 
to  him  by  his  father,  for  disobedience  or  neglect  of 
his  work,  or  insolent  behavior,  unless  he  had  received 
permission  or  authority  to  do  so  by  his  parent.  We 
are  of  opinion  that  there  was  no  error  in  the  charge 
as   given,  and  none  in  refusing   to  charge   as   requested. 

Affirm  the  judgment. 


KNOXVILLE: 
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Aaron  Swaffobd  id  error  v.  Jno.  K.  Howard,  Am'i. 

Pleadimq  and  Practice.  Certiorari  and  tupencdau.  Cotatfy  Court.  Cbn- 
cvrrcni  juritdiction  oj 'with  Circuit  and  Chancery  Court.  Writs  of  certiorari 
and  mpertedcat  will  not  lie,  from  a  judgment  of  the  county  court  upon 
notes  given  in  the  purchase  of  land  sold  for  partition,  in  the  place  of 
an  appeal,  the  jurisdiction  of  the  county  court  in  such  cases  being 
concurrent  with  the  chancery  and  circuit  courts.  A  writ  of  error,  or 
error  coram  nobit,  would,  perhaps,  be  the  proper  remedy  in  the  absence 
of  an  appeal. 
Code  cited :  Sec*.  3266,  4205, 3148,  3100. 


FROM  BLEDSOE. 


Appeal  from  the  Circuit  Court.  John  B.  Hoyl, 
Judge. 

No   counsel   marked. 

McFARLAND,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiffs  in  error  presented  to  the  Circuit 
Court  of  Bledsoe  county  their  petition  for  writs  of 
certiorari  and  supersedeas  to  bring  up  a  judgment  of 
the  county  court  rendered  against  them.  The  nature 
of  the  case  is  very  imperfectly  set  forth  in  the  peti- 
tion, and  its  prayer  does  not  show  whether  the  pro- 
ceedings are  to  be  brought  up  for  a  new  trial  or  to 
be   quashed. 

The  writs  were  granted,  and  a  transcript  of  a  re- 
cord brought  up  which  shows  a  proceeding  in  regular 
form    for  a    sale  of  land    for    partition,  in  which  the 
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land  was  Bold,  the  sale  confirmed,  the  title  vested  in 
the  purchaser,  with  a  lien  retained  to  secure  unpaid 
purchase  money.  The  judgment  complained  of  is  upon 
one  of  the  sale  notes,  against  the  makers  and  in  favor 
of  the  clerk  and  commissioner,  successor  to  the  clerk 
and   commissioner   to   whom   the   note   was   payable. 

The  circuit  judge  dismissed  the  certiorari,  and  from 
this  the  plaintiff  in  error  appealed.  We  are  of  opin- 
ion that  there  is  no  error  in  the  action  of  circuit 
judge. 

The  county  court  had  concurrent  jurisdiction  with 
the  circuit  and  chancery  courts  for  the  sale  of  land 
for  partition,  and  in  such  cases  full  power  to  render 
judgment  upon  the  notes  of  the  purchaser  and  enforce 
payment.       Code,   sees.   3266,   4265. 

An  appeal  lies  to  the  circuit  court  from  the  judg- 
ment of  the  county  court,  unless  otherwise  provided. 
Code,  sec.  3147.  But  in  all  cases  in  which  the  ju- 
risdiction of  the  county  court  is  concurrent  with  the 
circuit  and  chancery  courts,  the  appeal  lies  directly  to 
the  Supreme  Court.  Code,  sec.  3148.  There  being 
no  appeal  to  the  circuit  court,  a  certiorari  would  not 
lie  in  the  place  of  the  appeal.  But  it  is  said  the 
defendant  in  the  judgment  had  no  notice,  and  could 
not  appeal,  and  that  a  writ  of  error  would  not  have 
availed  them,  as  the  error  complained  of  is  one  of 
fact  not  appearing;  if  so,  the  remedy  was  by  writ  of 
error  coram  nobis  in  the  county  court,  which  is  ex- 
pressly  authorized   in   such   cases.       Code,   sec.   3100. 

In  fact,  no  merits  are  stated  in  the  petition.  It 
charges     that     the    note    is    unjust ;     the    only    defense 
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stated,  however,  is  the  statute  of  limitations,  which 
manifestly  has  do  application.  The  suit  was  all  the 
time  pending,  the  makers  the  of  note  being  qaaei  parties 
for  the  purpose  of  rendering  judgment  and  enforcing 
payment. 

The  judgment  or  decree  in  question  is  a  part  of 
the  proceedings  in  the  cause  in  the  county  court,  and 
if  reviewed  must  be  reviewed  upon  the  record  of  that 
cause  as  other  proceedings  in  the  nature  of  chancery 
proceedings  are  reviewed.  The  idea  that  it  may  be  - 
disconnected  from  that  cause  and  retried  as  an  action 
at  law  upon  the  note  in  the  circuit  court,  is  wholly 
untenable. 

The   action   of  the   circuit  court   will   be   affirmed. 


SEPTEMBER  TEEM,  1874. 


King  v.  Sullivan  count*. 


0.  C.  King  v,  Sullivan  County. 

■County  Coukt.  Potcer  of  to  make  appropriation!  for  the  support  of  At  poor. 
The  count;  court  has  power  to  levy,  collect,  and  appropriate  money 
to  support  the  poor  of  the  county,  and  the  justices  of  the  county  court 
are  the  exclusive  judges  of  whether  the  persons  provided  for  are 
"poor  persons"  in  the  sense  of  the  law;  and  the  fact  that  such  poor 
persons  were  the  wives  and  families  of  rebel  soldiers!  °r  that  the  jus- 
tices acted  under  political  prejudices  in  making  the  appropriations, 
can  make  no  difference;  if  the  order  recites  that  they  are  poor  per- 
sons, or  the  equivalent,  it  is  a  valid  appropriation. 


FROM   SULLIVAN. 


Appeal  from  the  Circuit  Court.  C.  J.  St.  John, 
Special   Judge. 

N.  M.  Taylor,  W.  "V.  Deaderick  and  D.  P. 
Bailey   for   plaintiff. 

W.   D.   Haynes   for   defendant. 

McFarland,  J.,  delivered  the  opinion  of  the  court. 

This  action  was  brought  upon  a  number  of  war- 
rants upon  the  county  treasury  issued  by  the  chair- 
man in  pursuance  of  appropriations  made  by  the  county 
court  at  the  July  session,  1864.  The  language  of 
the  order  making  the  appropriation  is,  that  "on  ap- 
plication of  L.  M.  King  for  an  allowance  for  provi- 
sions  furnished   indigent   soldiers'  wives,  to-wit,"  setting 
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forth  the  names  and  amounts.  The  vote  was  taken, 
and  it  was  "ordered  by  the  court  that  the  trustee 
pay  said  King  the  above  specified  amounts,  and  that 
certificates   issue   accordingly." 

The  defense  was,  first,  that  the  county  court  had 
ao  power  to  make  the  appropriation;  and,  second,  that 
the  contract  or  appropriation  was  made  to  aid  the  re- 
bel liori  then  flagrant,  and  was  therefore  against  public 
policy    and   void. 

The  county  court  has  power  to  levy  and  collect 
and  appropriate  taxes  for  county  purposes.  One  of 
these  purposes  is  to  support  the  poor  of  the  county. 
If  the  persons  for  whose  benefit  the  appropriations 
were  made  were,  "poor  persons"  in  the  sense  of  the 
law,  and  the  appropriations  were  made  for  that  rea- 
son, then  it  was  clearly  within  the  power  of  the 
court. 

Whether  they  were  such  persons  or  not  the  county 
justices  were  the  exclusive  judges,  and  we  have  said 
in  a  similar  case  that  if  the  persona  were  poor  per- 
sons, and  proper  objects  of  support  by  the  county,  it 
was  the  duty  of  the  court  to  provide  for  their  sup- 
port, although  the  persons  to  whom  the  aid  was 
granted  might  be  the  wives  or  families  of  men  then 
in  the  rebel  army.  Public  policy  or  principles  of 
humanity  did  not  require  that  women  and  children 
should  be  suffered  to  starve  in  order  to  force  the 
husbands  and  fathers  to  desert  the  rebel  cause.  Adams 
v.   Hardeman  County,   MS. 

The  order  making  the  appropriation  assumes  that 
the   persons   to   whom    the   aid   was    granted    were   "in- 
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digent"  persons,  which  is  equivalent  in  meaning  to 
"poor  persons."  It  is  argued  in  substance  that  the 
appropriations  were  made  in  pursuance  of  an  act  of 
the  Legislature  passed  Mar  6,  1861,  which,  among 
other  things,  authorized  county  courts  to  provide  for 
the  relief  and  support  of  families  of  volunteers  while 
in  actual  service.  The  record  shows  that  the  county 
court  of  Sullivan,  on  the  22d  of  May,  1861,  took 
this  act  into  consideration,  and  the  justices  pledged 
themselves  to  support  such  families,  and  make  report 
at  a  future  time.  There  seems  to  be  no  necessary  con- 
nection between  this  action  and  the  appropriations  in 
question  made  in  July,  1864,  though  such  may  be  the 
fact.  We  hold  that  if  the  county  court,  in  making  these 
appropriations,  determined  the  persons  for  whose  bene- 
fit the  aid  was  granted  to  be  poor  persons,  and  on 
that  ground  granted  the  appropriations,  then  they  were 
valid  and  proper,  no  matter  what  the  political  pro- 
clivities of  the  justices  were,  or  what  their  motives 
were  in  making  the  appropriations.  We  could  not 
entertain  an  enquiry  to  show  that  in  making  appro- 
priations for  the  support  of  the  poor  of  the  county, 
the  justices  were  governed  by  political  prejudices.  If, 
on  the  other  hand,  the  appropriations  were  made  sim- 
ply because  the  persons  were  wives  of  rebel  soldiers, 
and  without  determining  that  they  were  poor  persons, 
then  the  court  would  have  no  power  to  make  such 
appropriation.  But  the  record  shows  that  the  appro- 
priations were  made  in  favor  of  the  parties  mentioned 
as  indigent  persons,  and  in  regard  to  the  action  of 
the   court    the   record    is    conclusive.       This    instruction 
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shoold  have  been  given  to  the  jury.  The  question, 
whether  the  word  "dollars,"  as  used  in  these  war- 
rants, in  view  of  the  facta  and  circumstances,  did  not 
contemplate  "  Confederate  dollars,"  was  properly  left 
to   the  jury. 

Judgment   reversed   and    new  trial   awarded. 


The  Geeeneville  &  Paint  Rock    Narbow  Gauuk 
R.R.  Co.  v.  Andrew  Johnson. 

1.  Corporation.     Subscription  for  atock  to  a  company  by  one  name,  and  mil 

brought  in  a  different  name.  The  defendant  subscribed  for  stock  in  tha 
"Grceneville  and  Paint  Rock  Tram  Road  Company."  After  the. 
subscription  was  made,  on  application  to  the  chancery  court  the  mme 
was  changed  to  "  Greeneville,  Paint  Rock  and  Narrow  Gauge  Rail- 
road Company,"  and  it  was  insisted  that  the  action  could  not  be  main- 
tained, because  the  proceedings  changing  the  name  did  not  pursue  tbo 
statute,  and  were  therefore  void.  The  court  hold  that  the  defendant 
baring  dealt  with  the  company,  and  recognized  it  a*  a  corporation,  so 
far  as  this  case  is  concerned,  the  corporate  character  of  the  company 

2.  Same.     Powers  under  cAorter  granted  by  chancery  courts.    Corporate  char- 

ters granted  by  the  chancery  courts  can  have  no  farther  powers  than 
are  conferred  by  the  general  statute  upon  this  subject,  and  the  action 
of  the  court  in  such  case  only  furnishes  evidence  of  organization. 

3.  Se-bscriptios  fob  Stock.     Condition*  of,  not  broken  by  a  change  of  termi- 

nus.  The  written  contract  for  subscriution  for  stock  did  not  contain 
a  stipulation  against  a  change  of  termini,  and  there  was  a  change  of 
Held,  that  this  did  not  invalidate  the  contract. 
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4.  Vbbmct.     No  evident*,  to  support  it.     Where  there  is  no  evidence  to  sup- 
port a  verdict,  the  Supreme  Court  will  set  it  aside  and  award  a  new 
trial. 
Question  reserved  rb  to  the  effect  on  the  charter  of  the  corporation  upon 
a  proceeding  under  a  goo  uarranio  by  the  State, 


FROM   GBEENE, 


Appeal  from  the  Circuit  Court.  E.  E.  Gilleh- 
WAters,  Judge. 

John    B.   Brabson   for   plaintiff. 

H.   H.   Ingersoll  for  defendant. 

McFarland,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff,  claiming  to  be  a  corporation,  brought 
this  action  to  recover  of  the  defendant  upon  his  sub- 
scription to  the  capital  stock  of  the  company.  The  ■ 
verdict  and  judgment  were  for  the  defendant,  a  new 
trial  was  refused,  and  an  appeal  in  error  prosecuted 
by  the   plaintiff. 

The  record  of  the  chancery  court  was  introduced, 
showing  a  proceeding  to  organize  the  company  under 
the  general  statutes  for  that  purpose,  first  under  the 
name  of  the  "Greeneville  &  Paint  Rock  Tram  Road 
Company,"  but  afterward  changed  to  tne  "Greeneville 
&  Paint  Rock  Narrow  Gauge  Railroad  Company." 
The  general  purposes  are  shown  to  be  to  build  and 
ran  and  use  a  tram  or  narrow  gauge  road  from  the 
town  of  Greeneville  on  the  most  direct  and  eligible 
route    via.    the    works    of    the    "Greene    County   Iron 
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Company,  and  the  New  York  and  East  Tennessee 
Iron  Company,"  in  said  county,  to  some  point  on  the 
Cincinnati,  Cumberland  Gap  and  Charleston  railroad, 
between  the  town  of  Morristown  and  the  North  Caro- 
lina  line. 

In  other  portions  of  the  record  the  said  iron  es- 
tablishments are  indicated  as  the  southern  terminus  of 
the  road,  or  such  point  beyond  this  as  might  be  de- 
sired  or   determined   in   a  supplemental   proceeding. 

The  written  contract  of  subscription  is  as  follows: 
"Subscription  for  the  stock  of  the  Greeneville  and 
Paint  Rock  Tram  Road  Company.  We,  the  under- 
signed, hereby  subscribe  and  agree  to  pay  for  the 
amounts  of  stock  iu  said  company  set  opposite  each 
of  our  names  respectively,  upon  the  following  condi- 
tions, viz:  The  road  is  to  be  a  narrow  gauge  road. 
It  is  to  be  laid  with  an  iron  rail,  and  operated  by 
steam.  Only  ten  per  cent,  of  the  subscription  shall 
be  called  in  by  the  directors  at  any  one  time,  and 
thirty  days'  notice  of  each  assessment  shall  be  given 
by   notice   published   in   a   Greeneville   newspaper." 

It  will  be  seen  that  the  subscription  recognizes  the 
original  name  of  the  corporation.  It  has  been  ar- 
gued that  the  proceeding  changing  the  name  to  the 
style  in  which  the  suit  is  brought  was  not  valid,  as 
the   statute   was   not   pursued. 

The  circuit  judge  charged  the  jury  that  this  ques- 
tion does  not  arise  in  this  proceeding;  that  the  cor- 
porate character  of  the  plaintiff  must  be  taken  as  es- 
tablished, so  far  as  this  action  is  concerned. 

It    appearing    that    the    company   has    in    fact    been 
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organized  by  the  permission  and  direction  of  the  chan- 
cery court,  that  they  are  assuming  to  act  as  a  cor- 
poration, and  that  the  defendant  has  dealt  with  it  as 
such,  we  are  of  opinion  that  for  the  purposes  of  this 
case  the  corporate  character  will  be  taken  as  estab- 
lished, whatever  might  be  the  result  of  a  proceeding 
in  the  nature  of  a  quo  warranto  upon  the  part  of  the 
State.       So   we   held   in   a   recent   case. 

With  regard  to  the  so-called  charter  spread  upon 
the  record  of  the  chancery  court,  we  need  only  say, 
as  we  have  in  several  recent  cases,  that  the  powers 
and  privileges  conferred  are  by  virtue  of  the  general 
statutes  upon  the  subject,  and  that  the  action  of  the 
court  could  only  effect  and  be  evidence  of  the  organ- 
ization. 

The  circuit  judge  instructed  the  jury  that  "if  the 
stock  taken  by  the  defendant  was  sold  by  a  company 
organized,  or  professed  to  be  organized,  to  build  a  par- 
ticular road  specified  in  the  contract  of  sale  and  pur- 
chase, and  the  charter  under  which  the  plaintiff  is 
acting  and  suing  provides  for  the  building  of  a  dif- 
ferent road,  .  .  .  then  the  defendant  is  not  bound 
to  pay,"  etc.  It  was  upon  this  proposition,  as  we 
suppose,  the  jury  found  for  the  defendant.  The  ques- 
tion is,  does  the  evidence  support  the  verdict?  We 
do  not  understand  the  written  contract  we  have  set 
forth  to  designate,  as  is  assumed,  that  the  road  should 
be   built   from   Greeneville   to    Paint   Rock. 

The  company  is  styled  the  "Greeneville  and  Paint 
Rock  Tram  Road  Co.,"  but  this  is  simply  the  name, 
and  does  not   purport  to   give  the  termini.       The   Mem- 
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phis  &  Charleston  railroad  does  Dot  reach  Charleston 
by  several  hundred  miles.  Reference  must,  of  course, 
be  back  to  the  proceedings  uuder  which  the  corpora- 
tion was  organized  to  ascertain  the  termini  route,  etc.; 
nor  do  we  hold  that  nnder  this  charter  this  road 
might   not   be   extended   to   Faint   Bock. 

The  oonditious  in  the  written  contract  are  that  the 
road  shall  be  laid  with  iron  rails,  operated  by  steam, 
and  only  ten  per  cent,  of  the  stock  called  for  at  one 
time.  No  other  are  specified,  none  other  are  in  proof. 
It  is  true  the  defendant  says  that  he  understood  at 
the  time  of  making  the  subscription  that  the  road  was 
to  run  to  Faint  Rock,  but  he  does  not  profess  to 
have  made  this  a  condition  of  his  subscription.  He 
had  notice  that  the  charter  was  granted  or  applied  for, 
and  must  be  supposed  to  have  knowledge  of  the  gen- 
eral  nature   and   objects  of  the   enterprise. 

We  see  nothing  in  the  charter  or  elsewhere  in  the 
record  to  indicate  that  the  road  proposed  to  be  built 
was  different  from  the  one  for  which  the  subscription 
was  made,  or  in  conflict  with  the  written  conditions. 
There  is  nothing  to  show  that  the  road  may  not  be 
laid  with  iron  and  operated  by  steam,  and  the  proof 
shows  the  calls  and  notice  to  have  been  in  accord- 
ance   with   the   stipulations. 

We  are  of  opinion  that  there  is  no  sufficient  evi- 
dence to  sustain  the  verdict.  Let  the  judgment  be 
reversed   and   a   new   trial   be   awarded. 
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Steadman  v.   Redpield. 

Banks  and  Banking..  Bill*  and  notes.  Umay.  Beaovery  of.  Pleading 
and  practice.  The  act  of  Congress  prescribing  a  penalty  as  a  punish- 
ment for  violating  the  law  by  national  banks  with  regard  to  usury, 
will  not  preclude  the  State  courts  from  compelling  the  restoration  of 
the  usury,  according  to  its  local  laws,  to  the  party  from  whom  it  wag 
received,  or  his  creditor,  especially  where  it  does  not  appear  that  the 
penalty  has  been  enforced  prescribed  by  the  act  of  congress,  or  is  now 
subject  to  be  enforced. 


FROM    HAMILTON. 

No   record    found. 

McFarland,  J.,  delivered    the  opinion  of  the  court. 

This  bill  was  filed  under  sec.  1955  of  our  Code, 
the  complainants  alleging  that  they  are  judgment  cred- 
itors of  the  defendants,  E.  T. .  Redfield  &  Co.,  and 
that  in  a  transaction  with  the  First  National  Bank  of 
Chattanooga  the  bank  had  received  from  Redfield  & 
Co.  an  amount  of  usury  for  the  loan  of  money  suffi- 
cient to  pay  complainants'  judgments,  and  complain- 
ants seek  by  this  bill  to  recover  the  some  from  the 
bank.  Defense  was  first  made  by  demurrer,  which 
was  overruled,  and  then  by  plea,  which  was  held  suffi- 
cient and  the  bill  dismissed.  The  defense  is  tins,  that 
the  bank  was  organized  under  the  acts  of  Congress  es- 
tablishing the  system  of  national  banks;  that  the  act 
22— vol.  8. 
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fixes  the  rate  of  interest  to  be  charged  by  the  bank 
to  be  the  rate  fixed  by  the  law  of  the  State  where 
the  bank  is  situated;  and  the  act  of  Congress  further 
prescribes  certain  penalties  and  forfeitures  for  taking 
a  greater  rate  of  interest  than  is  thus  allowed  to  be 
charged,  and  among  these  penalties  the  right  of  a 
creditor  of  the  borrower  to  sue  and  recover  back  the 
usury  is  not  included.  And  it  is  maintained  that 
this  penalty  and  remedy  is  exclusive  of  all  others, 
and    that   none   other   can   be   allowed. 

The  penalty  prescribed  by  the  act  of  Congress  is 
double  the  amount  of  interest  paid  to  be  recovered 
back  by  the  person  paying  the  same,  or  his  legal 
representative,   if  sued    for   in   two   years. 

The  remedy  given  by  our  Code,  sec.  1955,  is  to 
recover  back  the  usury  paid,  and  this  remedy  is  also 
given  to  a  judgment  creditor  of  the  party  paying  it. 
The  principle  contended  for,  that  when  a  penalty  is 
prescribed  by  statute,  and  the  remedy  for  its  recovery 
also  given,  that  the  penalty  cannot  be  recovered  in 
any  other  mode,  is  no  doubt  correct,  and  from  this 
we  may  conclude  that  the  penalty  prescribed  in  the 
act  of  Congress  cannot  be  recovered  by  a  creditor  of 
the  party  paying  the  usury,  as  this  remedy  prescribed 
by  the  act  is  only  given  to  the  party  paying,  or  his 
legal   representative. 

It  will  be  observed,  however,  that  this  bill  does 
not  seek  to  recover  this  penalty.  The  penalty  fixed 
by  the  action  of  Congress  is  double  the  amount  of 
the  entire  interest  paid.  This  is  in  the  nature  of  a 
fine   or   punishment    for    the   violation   of    the    law,   for 
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it  allows  the  party  to  recover  more  than  he  would 
otherwise  be  entitled  to.  This  bill  only  seeks  to  re- 
cover back  the  usury,  that  is,  the  excess  over  the 
lawful  interest.  There  is  in  this  nothing  in  the  na- 
ture of  a  penalty,  it  simply  requires  the  bank  to  pay 
back  the  money  to  which  it  is  not  lawfully  entitled, 
leaving  it  to  retain  all  lawful  interest.  To  compel  a 
party  to  do  simple  justice  has  nothing  in  it  in  the 
nature  of  punishment  This  recovery  is  allowed  by 
the   laws   of  the   State,   if  they   are   applicable. 

It  may  be  conceded  that  where  Congress  has  right- 
fully legislated  upon  a  subject,  that  a  State  Legisla- 
ture has  no  power  to  legislate  in  conflict  therewith, 
and  that  the  Legislature  of  the  State  has  no  power 
to  pass  laws  with  special  reference  to  the  national 
bank  upon  the  matters  embraced  in  the  acts  of  Con- 
gress. But  it  seems  manifest  "that  a  national  bank 
must,  in  other  respects,  be  subject  to  the  general  laws 
of  the  State  where  it  is  located;  that  their  contracts 
are  governed  and  construed  by  the  State  laws."  Their 
acquisition  and  transfer  of  property,  their  right  to  col- 
lect their  debts,  and  their  liability  to  be  sued  for 
debts,  are  all  based  on  State  laws.  Such  is,  in  sub- 
stanqe,  the  language  of  Justice  Miller,  delivering  the 
opinion   of  the   court   in   9    Wal.,   353. 

As  already  said,  the  recovery  here  sought  is  no 
part  of  the  punishment  prescribed  by  the  laws  of  our 
State.  Our  law  makes  usury  indictable  as  a  misde- 
meanor. Whether  the  penalty  prescribed  by  the  act 
of  Congress  in  question  would  preclude  an  indictment 
under     our    State     laws     for    the    same    offense,     is     a 
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question  not  involved  here.  There  is  a  class  of  cases 
where  it  has  been  held  that  the  same  act  constituted 
an  offense  against  both  governments,  and  is  punishable 
by  both.  But  we  need  not  enter  into  a  discussion 
of  this  subject,  nor  need  we  discuss  what  would  be 
the  effect  of  a  recovery  in  a  case  of  this  character 
upon  the  right  to  enforce  the  penalty  prescribed  by 
the  act  of  Congress.  Ordinarily  a  party  guilty  of 
usury  could  not  escape  punishment  by  refunding  the 
usury,  and  so  we  suppose  if  he  were  compelled  by 
law  to  refund  it.  The  question  of  his  punishment 
for  the  offense  would  not  be  thereby  effected,  nor  need 
we  dkcues  what  would  be  the  effect  upon  the  rights 
of  a  creditor  to  recover  in  a  case  of  this  character 
if  it  should  appear  that  the  penalty  prescribed  by  the 
act  of  Congress  had  been  received.  This  is  not 
averred,  nor  does  it  appear  that  the  bank  is  now  li- 
able for  the  penalty,  as  the  limitation  of  two  years 
has  probably   elapsed. 

"We  have  not  found  in  the  authorities  furnished  us 
any  satisfactory  discussion  of  this  question.  While 
the  language  of  some  of  the  judges  in  some  of  the 
cases  seem  to  bear  upon  the  question,  yet  their  lan- 
guage has  reference  to  a  different  state  of  facts, » and 
really  different  questions,  and  therefore  they  should 
not  be  regarded  as  deciding  this  question.  We  are 
of  opinion  that  the  act  of  Congress  prescribing  a  pen- 
alty as  a  punishment  for  violating  the  law,  was  not 
intended  to  preclude  the  State  courts  from  compelling 
the  usurer  to  do  simple  justice  according  to  its  own 
laws  by  restoring  the  usury  to  the  party  from  whom 
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it  was  received,  or  his  creditor,  especially  where  it 
does  not  appear  that  the  penalty  has  been  enforced, 
or  is  now  subject  to  be  enforced.  In  this  view  the 
plea   was   insufficient. 

The  decree  will  be  reversed,  and  the  plea  held  in- 
sufficient, the  cause  remanded  for  an  answer,  the  bank 
paying   the   costs   of  this   court. 


N.  &  C.   R.R.  Co.  v.  W.   L.  Spraybf.rry. 

1.  Damages,    Action  fir.     Common  carriers.     Railroad*.     Conneetiny  Knot 

responsible  fir  injuries.  TPAen.  No  action  will  lie  in  favor  of  a  pas- 
senger for  injuries  caused  by  the  negligence  of  a  connecting  line, 
against  the  original  railroad  company  which  sold  him  the  ticket  for 
transportation.  Ordinarily  the  first  company  ia  considered  the  agent 
merely  of  the  latter. 
Cases  cited :  Carter  v.  Peck,  4  Sneed,  203 ;  Fuatcnheim  v.  M.  &  O.  R.R. 
Co. 

2.  Same.    Same.     Evidence.     Partnership.     While  the  company  selling  a 

ticket  may,  by  contract  either  express  or  implied,  bind  itself  to  be 
responsible  for  the  entire  route,  the  sale  of  the  ticket  merely  does  not 
establish  this,  nor  is  the  onus  upon  the  company  of  proving  that  it 
expressly  limited  its  liability.  If  a  partnership  in  fact  appear  as  ex- 
isting between  the  lines,  the  case  will  be  different. 

3.  Same.     Same.     Husband  and  wife.     Pleading  and  practice.     Actions  and 

remedies.  A  husband  may  maintain  an  action  in  his  own  name  in 
this  State,  for  wrongs  or  injuries  causing  the  death  of  his  wife  and 
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child,  against  a  railroad  company,  where  the  negligence  bo  resulting 
has  occurred  in  a  State  whose  statutes  prescribe  such  actions  and 
remedies. 

PROM   SEQUATCHIE. 

Appeal   from   the   Circuit   Court. 

No   counsel   marked   for  plaintiff. 

E.   N.    Dodson   for  defendant. 

McFarland,  J.,  delivered  the  opinion   of  the  court. 

Sprayberry  purchased  from  an  agent  of  the  Nash- 
ville &  Chattanooga  E.E.  Co.  at  Chattanooga,  tickets 
for  himself,  wife  and  two  children  from  that  place  to 
Shreveport,  La.  The  tickets  are  what  are  known  aa 
coupon  tickets,  and  indicated  the  route  to  be  by  the 
Nashville  &  Chattanooga  road  to  Nashville,  and  by 
other  connecting  roads  to  Memphis,  and  from  that 
point  to  Shreveport  by  steamboat.  After  passing  over 
die  railroads  to  Memphis  the  party  took  the  steam- 
boat called  the  Nick  Wall,  to  which  they  were  di- 
rected, and  while  on  the  route  on  the  Mississippi  river 
an  accident  occurred  in  which  the  wife  of  Sprayberry 
and  his  two  children  were  drowned.  This  action  was 
brought  by  Sprayberry  against  the  Nashville  &  Chat- 
tanooga R.E.  Co.  The  drowning  is  averred  to  have 
been  the  result  of  the  misconduct  and  want  of  skill 
of  the  officers  and  servants  of  the  boat.  A  demur- 
rer was  filed  upon  the  ground  that  the  plaintiff  could 
not   maintain   the   action    in    his   own    name. for   wrongs 
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or  injuries  causing  the  death  of  the  wife  and  children. 
This,  we  think,  was  properly  overruled.  An  action 
of  this  character  is  unknown  to  common  law,  and  is 
only  given  by  statute,  and  where  such  an  action  is 
given  by  statute  and  a  remedy  prescribed,  that  remedy 
must  be  pursued.  As  the  injury  occurred  in  the 
State  of  Mississippi,  the  right  of  action  and  the  rem- 
edy prescribed  by  the  statute  of  that  State  is  the  one 
to  which  the  plaintiff  was  entitled.  The  statute  of 
this  State  on  the  subject  has  no  application.  The 
action,  though  predicated  upon  the  Mississippi  statute, 
may  be  brought  in  this  State.  In  such  case  the 
declaration  must  aver  the-  statute  under  which  it  is 
brought.  This  was  sufficiently  done.  That  statute 
gives  the  remedy  to  the  husband  and  father,  and  we 
enforce    that   remedy   in   our   courts. 

The  next  question,  and  one  of  importance,  is  as 
to  the  liability  of  the  Nashville  and  Chattanooga  Rail- 
road Company  for  injuries  to  the  passengers  caused 
by  the  wrongful  acts,  negligence,  or  want  of  skill  in 
the  officers  and  servants  of  the  steamboat  after  the 
passengers  bad  passed  beyond  their  line.  The  declar- 
ation avers  that  the  defendant  was  in  partnership  with 
the  company  or  line  of  carriers  owning  the  boat. 
This  was  put  in  issue.  The  judge,  in  his  charge,  in- 
structed the  jury  in  substance  that  it  was  not  neces- 
sary for  the  plaintiff  to  prove  this  to  entitle  him  to 
a  recovery,  but  if  the  plaintiff  purchased  the  tickets 
from  an  authorized  agent  of  the  defendant,  the  de- 
fendant thereby  became  bound  for  the  transportation 
of   the   passengers   over   the    entire   line   for   which    the 
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tickets  were  sold,  although  beyond  the  terminus  of  its 
road ;  that  the  company  selling  the  tickets  incurs  a 
responsibility  as  though  the  entire  route  was  its  own, 
unless  it  stipulated  at  the  time  for  a  less  responsibil- 
ity. This  we  understand  to  be  the  substance  of  the 
instructions  to  the  jury  on  this  question.  This  doc- 
trine rests  upon  the  theory  that  the  contract  is  alone 
with  the  company  from  whom  the  tickets  were  pur- 
chased for  the  entire  route,  and  that  the  connecting 
lines  are  but  agents  of  the  first  in  carrying  out  this 
contract,  and  as  a  consequence  the  acts  or  negligence 
of  the  servants  causing  the  injury  are  the  acts  of  the 
joint  company.  This  is  laid  down  as  the  true  doc- 
trine in  Shearman  &  Redneld  on  Negligence,  sec.  272, 
though  it  is  conceded  that  the  American  cases  do  not 
always  support  it.  The  cases  referred  to  in  support 
of   the    position   we  have    Dot    bad    an  opportunity  to 

In  the  case  of  Carter  &  Hough  v.  Peck,  4  Sneed, 
203,  the  language  of  the  judge  delivering  the  opinion 
of  the  court  seems  to  favor  this  view.  In  that  case, 
however,  it  appeared  that  the  plaintiff  purchased  from 
the  defendants,  the  proprietors  of  a  stage  line,  through 
tickets  from  Nashville  to  Memphis;  the  defendants  did 
not  own  the  entire  line,  but  had  an  arrangement  with 
another  company  owning  a  stage  line  to  receive  the 
passengers  at  Waynesboro  on  the  route  and  carry  them 
to  LaOrange  for  their  share  of  the  fare,  from  which 
point  they  were  to  be  taken  to  Memphis  by  railway, 
but  this  arrangement  was  not  known  to  the  plaintiff. 
The   connecting   line   at    Waynesboro   failed   and   refused 
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to  carry  the  plaintiff,  and  he  was  compelled  to  pay 
his  fare  upon  another  route.  It  was  held  that  the 
plaintiff  was  entitled  to  hold  the  first  company  liable 
for  tiiis  failure  upon  the  ground  that  his  contract  was 
alone    with   them. 

The  case  of  Fustenfiam  v.  The  Memphis  &  Ohio 
JR.R.  Co.,  decided  at  Jackson  by  this  court  in  April, 
1872,  was  this,  the  plaintiff  purchased  a  through  ticket 
from  New  York  to  Memphis  from  the  Pennsylvania 
Central  Railroad  Company,  and  received  a  check  for 
his  baggage,  to  be  delivered  at  Memphis.  It  was 
held    that    upon    this   the    plaintiff    could     not    recover  • 

from   the   last    company  -..running    into   Memphis   for   an  * 

injury   to    his    baggage,   wbioh    occurred    while    on    the  ■ 

Pennsylvania  Central  road;  for  this  injury  he  must 
look   to   that  company.       We   are   also   referred   to   sev-  ! 

'  eral   cases,    and   one   of  them   our   own    holding,   that  a  I 

carrier  receiving   freight  to  be  carried   beyond  the  term-  ' 

inus  of  its  own  road  is  responsible  for  its  delivery  at 
that   point   unless   a   different   liability    is   stipulated    for,  ' 

and  these  are  as  stated  authorities  holding  that  the 
same    rule   applies   to   passengers.  ■ 

On    the    other   hand,   there    are    authorities    holding  . 

that  a  different  rule  applies  to  passengers  from  the 
rule  applicable  to  freight  and  baggage.  That  where 
tickets  of  this  character  are  sold  they  are  to  be  re- 
garded as  distinct  tickets  for  each  road  sold  by  the 
first  company  as  agent  of  the  others,  so  far  as  pas- 
sengers are  concerned.  This  is  the  doctrine  main- 
tained by  Judge  Redfield  in  his  work  on  carriers. 
He   refers,   among    others,   to    the   case   of    Ellsworth   v. 
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Natt,    26     Ala.,    ,   in   which     he    says    the    question 

was  a  good  deal  examined,  and  the  rule  laid  down 
to  be,  "  If  the  proprietors  of  different  portions  of  a 
public  line  of  travel,  by  an  agreement  among  them- 
selves, appoint  a  common  agent  at  each  end  of  the 
route  to  receive  the  fare  and  give  through  tickets, 
this  does  not  of  itself  constitute  them  parties  as  to 
passengers,  so  as  to  render  each  one  liable  for  losses 
occurring  upon  any  portion  of  the  line."  He  refers 
also  to  other  authorities.  See  Redfield  on  Carriers, 
sec.  444.  And  the  same  author  maintains  the  same 
doctrine  in  his  work  on  the  Law  of  Railways,  vol. 
2,   sec.    201.. 

In  this  conflict  of  authority  we  are  left  to  adopt 
the  rule  which  to  us  seems  supported  by  the  sound- 
est  reason. 

The  extent  and  termini  of  great  railway  lines,  owned 
and  operated  by  companies  incorporated  by  public  laws, 
may  be  supposed  to  be  known,  at  least  in  general, 
to  persons  of  ordinary  intelligence  when  they  pur- 
chase tickets  to  travel  over  them,  especially  when  this 
is  shown  by  the  tickets  themselves.  The  system  of 
selling  through  tickets  is  one  of  great  importance  and 
convenience  to  travelers,  as  it  avoids  trouble,  besides 
securing  in  some  instances  lower  rates.  The  theory 
that  the  company  selling  the  ticket  shall  be  held  from 
this  alone  to  have  actually  contracted  to  carry  the 
passengers  over  roads  besides  its  own,  and  that  the 
owners  of  the  other  roads  are  but  the  agents  of  the 
first  to  carry  out  the  contract,  seems  to  us  to  be  an 
arbitrary   assumption,   a   sort   of    legal    fiction,   and   con- 
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trsry  in  Borne  cases,  at  least,  to  the  truth  of  the  case. 
Assuming  that  in  fact  the  different  lines  of  road  are 
separate  and  distinct,  and  owned  and  controlled  by 
different  companies,  with  different  agents  and  officers, 
and  that  there  is  no  contract  or  privity  between  them 
in  regard  to  carrying  passengers,  except  the  arrange- 
roent  to  sell  through  tickets,  and  that  these  facts  ap- 
pear in  proof.  Shall  the  fact  that  the  first  company, 
with  the  authority  of  the  others,  issues  and  sells  the 
tickets,  be  held  of  itself  to  establish  exactly  contrary 
to  the  truth,  that  the  other  companies  are  but  the 
agents  and  servants  of  the  first?  There  is  nothing 
in  this  record  to  indicate  that  the  officers  and  agents 
of  the  steamboat  whose  wrongful  acts  or  negligence 
are  said  to  have  caused  the  death  of  the  plaintiff's 
wife  and  children,  were  the  servants  of  this  defend- 
ant, or  in  any  manner  under  its  control,  except  the 
simple  fact  that  the  defendant  sold  the  tickets.  To 
allow  this  of  itself  to  establish  this  arbitrary  conclu- 
sion against  the  truth,  would  be  to  attach  unjust  re- 
sponsibility upon  the  company  selling  the  tickets.  "We 
are  of  opinion  that  in  such  cases  the  company  selling 
the  ticket  shall  be  regarded  as  the  agent  of  the  other 
lines  when  the  tickets  themselves  impart  this  and  noth- 
ing else  appears,  and  the  purchaser  may  well  under- 
stand with  whom  the  contract  is  made,  and  who  is 
bound  for  its  performance. 

Of  course  the  company  selling  the  tickets  may,  by 
contract,  either  expressed  or  to  be  fairly  implied  from 
its  acts,  bind  itself  to  be  responsible  for  the  entire 
route;    but    this    should    not    be    held    conclusively   es- 
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tablished  from  the  gale  of  the  tickets  alone,  nor  should 
it  be  held  to  throw  upon  the  defendant  the  onus  of 
proving  that  it  expressly  limited  its  liability.  If  a 
partnership  in  fact  appear,  the  case  would  be  different. 
For  this  error  the  judgment  must  be  reversed,  and 
a  new   trial   awarded. 
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Joseph  Fbady  v.  The  State. 

1.  CwMIXAi,  Law.     Jury.      Remarks  to  by  judge  after  charge.     Not  improper. 

When.  Two  days  after  he  had  given  hie  charge  to  the  jury,  upon 
their  coming  into  court  and  announcing  that  they  could  not  agree, 
the  judge  stated  to  them  that  "some  twelve  men  had  to  settle  the 
matter;  that  the  verdict  should  be  rendered  if  they  could  do  so  with- 
out violating  their  conscience,  and  under  the  oath  they  had  taken." 
This  was  not  error. 

2.  Sake.    Evidence.    Where  a  father  was  killed  by  the  defendant  in  an 

altercation  about  some  indignity  offered  his  little  sou  by  the  prisoner, 
It  was  error  to  permit  the  mother's  testimony,  "  that  the  child  told 
her  defendant  choked  him,"  unless  such  declaration  was  made  in  the 
presence  of  defendant,  or  heard  by  him  under  circumstances  that 
would  likely  lead  to  a  contradiction  by  him  if  not  true. 
S.  Sake.  Same.  It  was  legitimate  for  defendant  to  show  what  the  man- 
net  of  deceased  was  when  advancing  npon  him,  whether  it  was 
threatening  or  conciliatory,  whether  he  was  armed  or  unarmed. 
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Appeal    from    the    Criminal    Court.       M.    L.  Hall, 
Judge. 

T.  A.  R.  Nelson  for  plaintiff. 


350  .         KNOXVILLE: 

Tradj  b.  The  State. 

No  counsel  marked  for  the  State. 

Deadebick,  J.,  delivered   the   opinion   of  the   court. 

Frady  was  convicted  of  voluntary  manslaughter  at 
the  May  term,  1875,  of  the  criminal  court  at  Knox- 
ville,  and  sentenced  to  ten  years  imprisonment  in  the 
penitentiary. 

He  has  appealed  in  error  to  this  court. 

Tha  judge  of  the  criminal  court,  two  days  after  he 
had  given  his  charge,  upon  their  return  into  court  and 
announcing  that  they  could  not  agree,  stated  to  the 
jury  that  "  some  twelve  men  had  to  settle  the  matter ; 
that  a  verdict  should  be  rendered  if  they  could  do  so 
without  violating  their  conscience,  and  under  the  oath 
they  had  taken."  After  these  remarks  were  made, 
the  jury  retired,  and  in  a  few  minutes  returned  with 
a   verdict   of  guilty,  etc. 

It  is  urged  that  it  was  error  in  the  judge  thus 
to  address  the  jury,  because  it  was  improper  influence 
exerted  upon  them  to  produce  an  agreement,  and  be- 
cause, also,  in  violation  of  the  statute  requiring  "every 
word  of  the  judge's  charge"  in  a  felony  case  to  be  re- 
duced  to   writing. 

We  do  not  think  there  is  anything  in  the  objec- 
tion made.  No  improper  motives  for  an  agreement 
were  appealed  to.  The  jury  were  simply  told  that  it 
was  desirable  they  should  agree,  if  they  could  con- 
scieiitiously  do  so.  These  remarks  were  not  a  part 
of  the  instructions  of  the  court  to  the  jury.  Tfcey 
were   not   designed   to   instruct   them   in  any  question  of 
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law  arising  in  the  case,  and  were  not  a  part  of  the 
charge.  The  purpose  of  the  statute  was  to  require 
the  judge  to  give  written  instructions  upon  all  the 
legal  questions  arising  in  the  ease,  hat  not  to  prevent 
that  necessary  and  indiapcnaible  intercourse  between, 
judge  and  jury  in  the  progress  of  the  trial  being  had 
verbally  which  relates  to  their  conduct  or  action  in 
other  particulars  than  in  regard  to  the  rules  of  law 
by  which  they  should  be  governed  in  rendering  their 
verdict. 

All  that  relates  to  the  principles  of  law  by  which 
they  shall  be  governed  in  arriving  at  and  rendering 
their  virdict — the  instructions  of  the  court  to  the  jury — 
should  be  in  writing.  All  other  proper  communica- 
tions   by   the   court   to   them    may   be   verbally   made. 

It  is  the  instr  act  ions  of  the  court  upon  the  law 
of  the   case   that   constitutes   his   charge. 

"White,  the  deceased,  lived  in  the  adjoining  room 
of  the  same  house  with  Frady.  The  house  belonged 
to  White.  White's  son,  thirteen  years  old,  came  to 
the  door  of  Prady's  room  and  attempted  to  enter. 
Frady  shut  the  door  upon  him,  and  he  went  off 
crying.  White  came  into  Frady's  room  and,  angrily 
cursing  Frady,  said,  "  he  did  not  allow  any  one  to 
run  over  hie  children  in  his  own  house."  Frady 
apologized,  saying,  "  he  did  not  know  it  was  White's 
son  at  the  door  or  he  would  have  let  him  in."  After 
some  further  angry  words  by  White  he  turned  to  go 
out,  and  Frady  said,  if  he  "  did  not  like  his  way  to 
come  on."  White  then  turned  and,  with  his  sleeves 
rolled    up,    advanced    toward    Frady,    when    the    latter 
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fired  a  pistol,  and  White  fell  dead.  The  ball  entered 
the   left   cheek. 

Mrs.  White  testified  that  Frady  waa  on  the  porch 
and  choked  the  boy.  Other  witnesses  contradict  this 
statement,  and  say  that  Frady  was  not  out  of  the 
house   at   all. 

Mrs.  White  was  allowed,  also,  to  state  that  the 
boy  told  her,  while  on  the  porch,  that  Frady  had 
poshed  him  out  of  the  door  and  choked  him,  and 
that  Frady  was  in  his  room,  with  the  door  open,  and 
that  Bhe  did  not  know  whether  he  heard  what  the  boy 
told  her.  This  was  objected  to  by  defendant,  but 
was   admitted. 

Such  declaration — unless  in  the  presence  of  defend- 
ant, or  heard  by  him  under  such  circumstances  as 
would  likely  lead  to  a  contradiction  by  him  if  not 
true — ought   not   to   be   admitted. 

"Whether  it  was  heard  does  not  appear.  Other  per- 
sons who  were  in  the  house  with  Frady  did  not  hear 
it,  and  it  ought  not  to  have  been  admitted,  unless  it 
was  shown  by  direct  evidence,  or  satisfactorily  appears 
from    circumstances,   that   he   did   hear. 

We  do  not  think  it  thus  appears  that  Frady  heard 
what  Mrs.  White  said  the  boy  told  her,  and  it  ought 
to  have  been  excluded,  as  it  was  calculated  to  preju- 
dice  the  jury   against   defendant. 

Mrs.  White  first  stated  that  when  she  saw  defend- 
ant on  the  porch  be  bad  his  hand  on  her  son's 
shoulder,  and  looked  like  he  was  choking,  and  in  this 
connection  said  her  son  told  her  he  had  pushed  him 
out     of    the     house     and    choked    him.       Subsequently, 
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Mrs.  White  said,  when  she  saw  defendant  on  the  porch 
he  was  choking  her  son.  Immediately  preceding  the 
shooting  White  advanced  upon  defendant. 

Defendant's  counsel  asked  a  witness  who  was  present 
what  White's  manner  was  at  the  time  he  was  advanc- 
ing on  the  defendant.  This  was  objected  to  by  the  State 
and   excluded. 

It  was  legitimate  for  the  defendant  to  show  what 
the  manner  of  deceased  was  when  advancing  upon  him — 
whether  it  waa  threatening  or  conciliatory;  whether  he 
was   armed   or   unarmed. 

The   evidence   ought   to    have   been    admitted. 

For  the  errors  indicated  the  judgment  must  be  re- 
versed,  and   a   new   trial   granted. 


J.  D.  Pierce  v.  D.  8.  &  Mary  Bowers. 

1.  Chancery  Practice.     Judgment  of  magistrate  may  be  attacked  collaterally. 

When.  A  judgment  rendered  by  a  magistrate  within  the  prohibited 
degree  of  relationship  to  the  plaintiff,  without  waiver  of  the  incom- 
petency, in  absolutely  null  and  void,  and  iu  nullity  may  be  made  to 
appear  in  any  proceeding  where  it  is  sought  to  make  it  available  or 
valid,  whether  by  a  collateral  attack  or  otherwise. 

2.  Bamk.    Same.    Sec.  4288-90  of  tie  Code  conetrued.     Where  a  complain- 

ant  in  a  bill  joins  with  his  own  claim  that  of  another,  in  order  to  bring 
his  cause  within  the  jurisdiction  of  the  chancery  court  on  the  ques- 
tion of  amount,  the  suit  upon  ouch  acquired  claim,  not  being  for  the 
use  of  its  real  owner,  but  in  the  name  of  the  complainant,  must  fail 
23— VOL.   8. 
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as  to  both,  since  the  amount  of  the  one  is  insufficient,  and  the  other 
is  not  the  property  of  the  complainant,  who  has  lost  the  benefit  of 
Sees.  4288-90  of  the  Code,  for,  having  eued  in  his  own  name,  he  is 
not  a  creditor  in  the  sense  of  those  sections. 
Code  cited:  Sees.  4288-90. 

FROM    CARTER. 

Appeal  from  the  Chancery  Court  E.  E.  Giuubn- 
watbrb,  Chancellor. 

Jno.  W.  TiPTON  for  complainant. 

No   counsel   marked   for   defendant. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 

The  bill  in  this  case  is  filed  to  set  aside  a  volun- 
tary conveyance  of  a  tract  of  laud,  made  by  D.  S. 
Bowers  to  his  daughter,  Mary  Bowers,  and  to  subject 
the  land  to  the  satisfaction  of  two  judgments  claimed 
by  complainants,  which  judgments,  or  the  debts  on 
which  they  were  founded,  were  in  existence  when  the 
voluntary  conveyance  was  made. 

The  defense  is,  that  as  to  the  first  of  the  judg- 
ments, for  about  $25,  the  same  is  null  and  void,  be- 
cause rendered  by  a  justice  of  tbe  peace  related  within 
the  prohibited  degrees  to  the  plaintiff  in  the  suits. 
It  is  admitted  that  the  relationship  is  as  alleged,  and 
that  there  was  no  waiver  of  the  incompetency  of  the 
justice  of  the  peace,  as  required  by  the  statute.  It 
is  insisted,  however,  that  the  judgment  cannot  be  at- 
tacked collaterally,  and  must  be  recognized  as  valid, 
until    set    aside    in    a    direct    proceeding.      But  if  tbe 
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justice  of  the  peace  was  incompetent  to  try  the  case, 
the  judgment  was  not  merely  irregular  and  voidable, 
but  absolutely  null  and  void.  This  being  bo,  the  foot 
of  its  nullity  may  be  made  to  appear  in  any  proceed- 
ing in  which  it  is  sought  to  make  it  available  or 
valid,  and  for  the  reason  that  it  is  no  judgment  at 
all. 

The  defense  as  to  the  other  judgment,  whiob  is 
for  about  $47,  was,  that  complainant  had  no  interest 
in  the  judgment,  and,  therefore,  had  no  right  to  sue 
upon  it.  The  judgment  was  founded  on  a  note  of 
D.  S.  Bowers,  payable  to  David  Bowers  and  son. 
Upon  the  death  of  the  son,  L.  A.  Bowers,  the  note 
passed  into  the  hands  of  D.  Bowers,  his  administrator, 
who  obtained  judgment  thereon  against  D.  S.  Bowers. 
This  judgment  was  transferred  verbally  by  the  admin- 
istrator to  complainant,  without  consideration,  to  enable 
complainant,  by  suing  upon  it  in  conjunction  with 
his  own  judgment  of  $25,  to  bring  his  case  within 
the  jurisdiction  of  the  chancery  court,  but  complainant 
had  no  interest  in  the  judgment,  and  if  he  recovered 
anything  by  the  suit,  it  was  to  be  paid  to  the  ad- 
ministrator. The  suit  does  not  purport  to  be  prose- 
cuted for  the  use  and  benefit  of  the  administrator,  the 
real  owner,  but  in  complainant's  own  name,  who  alleges 
in  his  bill  that  he  is  the  owner  of  the  claim.  The 
administrator  had  no  connection  with  the  suit,  as  far 
as  the  bill  shows,  except  that  he  was  the  security  of 
complainant  for  costs  on  the  prosecution  bond,  and  it 
was  understood  between  him  and  complainant  that  he 
was  to  control  the    suit. 
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It  is  said  by  complainant;  that  he  had  ft  right  to 
file  the  bill  under  Bees.  4288  and  4290  of  the  Code. 
Bat  complainant  does  not  file  the  bill  for  himself  and 
other  creditors  of  D.  S.  Bowers,  but  represents  him- 
self alone,  and  claims  to  be  the  creditor  of  B.  S. 
Bowers  by  reason  of  being  the  owner  of  both  judg- 
ments. None  bat  creditors  can  have  the  benefit  of 
these  sections;  they  need  not  be  judgment  creditors, 
but  they  must  at  least  be  simple  creditors.  It  is 
dear  that  complainant  is  in  no  sense  a  creditor  of  D. 
8.   Bowers. 

The    chancellor    dismissed    the    bill    for    the 
stated,  and  we  affirm  his  decree,  with  costs. 


Jesse  Allttm  v.  Ebenezeb  Stockbridge  and  Wife. 

Chaitciky  Practice.  Belief  granted  different  from  thai  specially  prayed  for. 
When.  Belief  ma;  be  granted  under  the  general  prayer  of  a  bill  in 
chancery  different  from  that  specially  prayed  for  when  it  is  consistent 
■with  the  facts  alleged  and  proven,  if  it  does  not  take  the  defendant  by 
surprise. 
Case  cited:  Rose  v.  Mynatt,  7  Yer.,  87. 


FBOM    GREENE. 


Appeal    from    the    Chancery   Court.     H.   C.    Smith, 
Chancellor. 
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Pettibone  &   Robinson   for   complainant. 

McFarland,  Babton   &   McKee   for   defendants. 

NiCHOiaou,  C.  J.,  delivered  the  opinion  of  the  court. 

Jesse  All  am  owned  a  mare,  and  Ebenezer  Stock- 
bridge's  wife  owned  eleven  acres  of  land.  After  the 
usual  preliminary  negotiations  they  agreed  upon  a  trade. 
Stockbridge's  wife  was  to  take  Allum's  mare,  and  to 
make  him  a  fee  simple  deed  for  the  land.  By  way 
■of  closing  the  trade,  Mr.  Stockbridge  executed  a  bond, 
in  the  penalty  of  $220,  for  the  execution  of  a  foe 
simple  deed  by  the  1st  of  June,  the  bond  being  dated 
on  the  19th  of  March,  1868.  Upon  the  execution  of 
this  bond  Mr.  Stockbridge  took  possession  of  the  land. 
It  appears  that  Mr.  Stockbridge  was  cognizant  of  the 
negotiations,  was  present  at  some  of  the  interviews,  but 
declined  to  take  any  active  part,  but  prepared  the  bond 
and  signed  it  as  a  witness. 

Some  three  months  after  the  execution  of  the  bond, 
to- wit:  in  June,  1868,  Mr.  Stockbridge  wrote  a  deed 
in  fee  simple  for  the  land,  which  was  signed  by  his 
wife,  and  delivered  to  Allum,  but  Mr.  Stockbridge  did 
not  sign  the  deed,  nor  was  the  execution  proven  or 
acknowledged  as  in  the  case  of  deeds  of  married 
women,  but  it  was  proven  by  the  subscribing  witness 
and  registered.  The  consideration  of  the  deed  is  stated 
to   be   $125   paid. 

It  turned  out  that  the  mare  sickened  and  died  in 
the  summer  or  fall  of  1868,  and  Stockbridge  and  his 
wife,  by  some  means  not  fully  explained,  got  posses- 
sion  of  the   land. 
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Thereupon  Allum,  who  is  an  illiterate  colored  man, 
made  free  by  the  war,  files  his  bill,  alleging  that  the 
deed  made  to  him  is  void,  but  he  supposes  the  title 
bond  was  valid.  He  alleges  that  it  was  signed  by 
Stockbridge  and  wife,  and  that  he  gave  it  up  to  them 
when  he  received  the  deed.  He  calls  on  them  to 
answer,  but  he  excuses  their  oaths,  and  requires  them 
to  produce  the  title  bond.  He  prays  that  the  court 
will  decree  him  a  good  title  in  fee  simple,  divested 
of  any  cloud  by  reason  of  the  legal  effect  of  Mr. 
Stockbridge' a  coverture,  etc.,  and  if  he  has  in  aught 
mistaken  his  remedy,  he  prays  for  such  other,  further, 
or  different  relief  as  he  is  in  equity  and  good  con- 
science entitled   to,  and    for  general   relief. 

Stockbridge  and  wife  answer,  and  give  substantially 
the  same  account  of  the  trade  already  detailed,  bat 
they  say  that  Allum  represented  the  mare  to  be  sound, 
but  that  Mr.  Stockbridge  discovered  in  four  or  five 
months  that  she  was  between  twenty-five  and  thirty 
years  old;  that  ehe  declined  and  weakened  until  finally 
she  died.  They  say  she  was  worthless,  at  least  not 
worth  more  than  the  rent  of  the  land  for  the  year 
that   Allum   occupied   it. 

The   case    was   heard    on   bill,   answer,   and    exhibits. 

Chancellor  Smith  held  that  the  title  bond  and  deed 
were  both  void,  and  therefore  he  refused  the  specific 
relief  prayed  for;  but  under  the  general  prayer  he 
gave  Allum  a  decree  for  $125  as  the  value  of  the 
mare,   and  made   it   a   lien   on   the   land. 

The  correctness  of  the  deed,  so  far  as  it  declares 
the    title    bond    and    deed    void,   is    not   questioned    by 
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either  Bide,  but  it  ie  insisted  for  defendants  that  it 
was  error,  under  the  pleadings,  to  rescind  the  trade, 
and  give  judgment  against  defendants  for  the  value  of 
the  mare. 

It  is  a  general  rule,  both  at  law  and  in  equity, 
that  a  party  must  recover  according  to  his  allegation. 
But  this'  rule  is  not  so  strictly  enforced  in  equity  as 
at   law.       .Rose   v.    Mynatt,  7   Yer.,   37. 

It  was  said  in  the  case  of  Necdson  v.  McCartken, 
16  Peters,  182,  that  under  the  prayer  for  general  re- 
lief, particular  relief  may  be  had,  but  the  relief  is 
only  as  the  case  stated  and  the  proofs  sustaining  it 
justify. 

In  Mitford's  Pleading,  p.  41,  in  the  notes,  it  is 
laid  down  as  the  result  of  numerous  cases  cited,  that 
under  a  general  prayer,  though  a  prayer  for  specific 
relief  be  added,  yet  relief  inconsistent  with  that  specially 
prayed  for,  if  consistent  with  the  case  and  the  proof, 
may  be  granted,  provided  the  defendant  is  not  sur- 
prised  or   prejudiced. 

Under  these  authorities,  to  justify  relief  different 
from  that  specially  prayed  for  under  the  general  prayer, 
the  relief  granted  must  be  consistent  with  the  facts 
alleged  and  proven,  and  it  must  not  take  the  defend- 
ant  by   surprise. 

In  the  esse  before  us,  the  special  relief  prayed  for 
is  the  specific  performance  of  the  contract  evidenced 
by  the  title  bond,  but  this  relief  cannot  be  given,  be- 
cause, according  to  the  allegations  of  the  bill,  the  title 
bond  was  executed  by  a  married  woman,  and  was 
therefore   void. 


KNOXVILLE : 


Allum  t.  Stockbridge. 


But  the  bill  contains  a  general  prayer  for  such 
relief  as  the  facte  may  make  il  prefer.  It  is  clear 
that  the  bets  alleged  in  the  bill,  and  admitted  in  the 
answer,  show  that  defendants  obtained  the  mare  of 
complainant  as  the  consideration  for  the  land ;  that  the 
bond  for  title,  as  well  as  the  deed  executed  by  Mrs. 
Stockbridge,  is  void.  This  makes  it  a  clear  case  for 
rescinding  the  contract,  and  placing  the  parties  as 
nearly  in  skitu  quo  as  is  practicable.  If  the  mare 
was  alive  there  would  be  no  difficulty  in  restoring 
the  parties  to  their  former  status.  As  the  mare  is 
dead,  equity  requires  that  defendants  should  account  for 
her  value,  with  interest,  and  that  complainant  should 
account  to  defendants  for  the  reasonable  rental  value 
of  the  land  for  the  year  occupied  by  him,  less  such 
permanent   improvements   as   enhanced   its   value. 

But  it  is  said  that  such  a  decree  would  operate 
to  the  prejudice  of  defendants,  because  it  assumes  that 
the  mare  was  worth  9125,  when  the  defendants  in 
their  answer  denied  that  she  was  worth  that  amount, 
but  alleged  that  she  was  unsound,  old,  and  worthless. 
But  the  answer  is  not  evidence — the  oath  being  waived 
— and  only  makes  an  issue  with  complainant  on  the 
proof.  Complainant  makes  an  exhibit  of  a  deed,  ex- 
ecuted by  Mrs.  Stockbridge  three  months  after  the 
trade,  written  by  her  husband,  and  expressly  "  under 
his  coverture,"  in  which  the  land  is  conveyed  to  com- 
plainant, and  the  consideration  expressed  is  $125 
paid.  The  answer  admits  the  execution  of  the  deed, 
and   that   the    mare   was   the   consideration   therefor. 

The    presumption    then    is,  that    the    parties   valued 
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■the  mare  at  $125,  and  there  is  no  proof  rebutting 
their  presumption.  All  that  defendants  answer  as  to 
the  mare  being  unsound,  old,  and  declining,  is  in 
avoidance,  and  is  not  sustained   by  proof. 

It  results  (hat  the  decree  rendered  is  consistent 
with  the  facte  alleged  and  proven,  that  it  can  operate 
no  surprise  or  '  prejudice  to  defendants.  With  the 
modification  that  the  reasonable  rental  value  of  the 
land,  as  already  stated,  be  deducted  from  the  value  of 
the  mare,  and  interest,  the  decree  will  be  affirmed, 
and   the   costs   of  this   court  divided. 


John  H.  Crumley  v.  C.  T.  C.  Deake  et  al. 

1.  Kea.-l  Property.  Tenancy  by  Ike  mrlety.  Estate*  in  remainder.  Condi- 
tional fees.  With.  A  husband  may  be  tenant  by  the  curtesy  where 
the  estate  of  the  wife  was  a  conditional  or  determinable  fee,  although 
the  condition  has  happened  upon  which  the  limitation  over  in  favor 
of  other  parties  takes  effect. 
Facts:  A  devised  land  to  three  children,  the  general  words  of  the  will 
vesting  them  with  a  fee  simple  title,  the  following  clause  being  added: 
If  either  of  the  three  should  die  without  heirs,  the  estate  shall  fall 
to  the  two ;  if  two  should  die,  to  the  one ;  and  if  the  one  should  die 
without  heirs,  the  property  should  be  divided  between  the  heirs  of  C 
and  J.  Two  died  without  issue,  the  survivor,  a  girl,  married  and 
had  one  child  born  alive,  which  soon  thereafter  died,  being  followed 
by  the  mother:  Held,  that  the  husband  was  entitled  to  an  estate  by 
the  curtesy  in  the  land  so  descended. 
Case  cited :  Lore  v.  Ingram,  MS. 
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8.  Sake.  Insolvent  proceedings.  Sale  of  load  to  pay  debt*.  Wilis.  Specific 
demu.  When:  the  testator  died  leaving  land  undisposed  of  by  will, 
and  some  specifically  divised,  the  former  only  being  specially  charged 
with  the  payment  of  debts :  Held,  that  the  lands  not  devised  should 
be  sold  first,  in  exoneration  of  that  which  wag,  from  the  payment  of 
debts. 


PROM    WASHINGTON. 


Appeal  from  the  Chancery  Court.  H.  C.  Smith, 
Chancellor. 

J.   L.   Kibkpatrick   for  complainant. 

Reeves  &  Reeves  for  defendant. 

McFarland,  J.,  delivered  the  opinion  of  the   court. 

Thos.  King  made  his  will  in  1855,  and  died  soon 
afterwards.  He  devised  to  three  of  his  children — 
Martha  Jane,  Jackson,  and  Landou — each  a  small  tract 
of  land.  The  general  words  of  the  devise  to  each  is 
sufficient  to  vest  them  with  a  fee  simple  title;  but 
the  following  clause  is  added :  "  If  either  of  these 
three,  Jane,  Jackson,  and  Landon,  should  die  without 
lawful  heirs  of  their  body,  the  estate  shall  fall  to  the 
other  two;  if  two  should  die  their  estate  shall  fall  to 
the  one;  if  the  one  should  die  without  heirs  the  es- 
tate shall  be  divided  equally  between  Caroline's  and 
James'  heirs."  Jackson  and  Landon  both  died  un- 
married, and  without  issue,  before  the  death  of  the 
testator.  Martha  Jane,  after  the  death  of  the  testator, 
married  the  complainant  Crumley,  by  whom  she  had 
one   child    born    alive;    it,   however,   lived    but   a   short 
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time,  and  died,  and  soon  after  the  said  Martha  Jane 
died,  leaving  no  issue  living.  It  is  conoeded  that, 
by  the  death  of  Landon  and  Jackson,  the  lands  de- 
vised to  them  passed  to"  Martha  Jane,  and  by  her 
death  without  issue  it  passed  to  the  heirs  of  Caroline 
and   James. 

The  question  is,  whether  the  complainant  Crumley 
is  tenant  by  the  curtesy  of  the  land  in  question. 
This  depends  upon  the  character  of  the  estate  of  which 
his   wife   was   seized   in    these   lands. 

If  she  had  only  a  life  estate  it  may  be  conceded 
that  the  husband's  claim  as  tenant  by  the  curtesy  can- 
not be  allowed.  But  the  estate  of  Martha  Jane  was 
not  a  life  estate,  but  an  estate  of  inheritance,  a  fee, 
upon  which,  by  way  of  the  executing  devise,  the  de- 
vise over  in  favor  of  the  heirs  of  Caroline  and  James 
was  limited,  a  fee  upon  a  fee.  The  fee  simple  title 
of  Martha  Jane  was  terminated  by  the  contingency 
provided  for,  that  is,  the  death  without  issue  living. 
The  case  of  Robert  Love  v.  John  Ingram  et  al.,  de- 
cided at  last  term,  holds  this,  in  substance,  and  not 
that  the   first   taker   has   only   a   life   estate. 

The  question  then  is,  whether  the  husband  can  be 
tenant  by  the  curtesy  where  the  estate  of  the  wife  was 
a  conditional  or  determinable  fee,  as  in  the  present 
case,  and  where  the  condition  has  happened  upon  which 
the  limitation  over  in  favor  of  other  parties  takes 
effect. 

This  is  a  question  of  authority,  and  we  under- 
stand them  to  hold,  so  far  as  we  have  opportunity  to 
examine   them,   that   in   such   case   tenancy   by   the   cur- 
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tesy  ib  allowed.  See  Washburn  od  Real  Property, 
side  pages  129,  130,  131;  2  Redfield  od  Wills,  page 
€35,  sec.  23. 

It  further  appears  that,  after  the  will  of  the  tes- 
tator was  made,  he  acquired  other  lands,  which  he  did 
not  dispose  of  by  his  will.  His  will  provides  for 
the  payment  of  the  debts  only  out  of  the  personal  es- 
tate, or  if  this  be  not  sufficient,  that  his  lands  be 
rented  out  to  pay  the  balance. 

It  appears  that  there  is  a  deficit  of  personal  assets, 
and  the  question  is,  whether  the  lands  not  devised  shall 
be  sold  for  this  purpose  before  the  lands  specifically 
devised,  where  the  latter  are  not  specially  charged  with 
the  payment  of  the  debts. 

We  bold  that  the  lands  not  devised  shall  be  sold 
first,  in  exoneration  of  the  lands  devised  from  the  pay- 
ment of  debts.      2  Redfield  on  Wills,  p.  867. 

The  question  as  to  the  effect  of  the  will  of  Martha 
Jane  Crumley,  charging  her  share  of  the  lands  not  de- 
vised to  the  payment  of  debts  due  from  her,  does  not 
arise.  It  could  not  in  any  event  effect  the  right  of 
the  creditors  of  Thomas  King  to  sell  the  Bame  for 
bis  debts,  or  the  rights  of  the  parties  in  interest  to 
have   tbe   same   relief. 

It  is  argued  that  this  bill  should  have  been  dis- 
missed, upon  the  evidence  disclosing  that  the  suit  was 
brought  under  a  champertous  agreement  between  the 
complainants  and  his  solicitors.  The  record  contains 
testimony  of  conversations  of  a  casual  character,  indi- 
cating such  an  agreement.  This  testimony  is  not  of 
a   satisfactory  character,  and  we   should   not   be   inclined. 
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to  dismiss  the  suit  upon  the  grounds  involving  the  pro- 
fessional character  of  the  solicitors  without  satisfactory 
proof. 

Bnt  the  charge  is  folly  disproved  by  the  testimony 
of  the  complainant  and  the  solicitor  with  whom  the 
contract  was  made.  It  is  said  their  depositions  were 
excepted  to,  and  the  exceptions  sustained  once,  so  the 
record  shows.  But  the  record  shows  there  were  depo- 
sitions read  npon  the  trial,  and  there  is  nothing  to 
show  bnt  what  these  were  read  without  exception.  In 
(act,  it  does  not  appear  that  the  chancellor  acted  upon 
the    question   of  champerty. 

The  decree  will  be  affirmed,   with  costs. 

Ttteney,  J.,  dissented,  as  follows: 

I  dissent  from  so  much  of  the  opinion  as  holds  a 
tenancy  by  curtesy  to  exist  in  the  land  devised  to 
Martha  Jane  Crumley. 
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G.  H.  Bibd  et  al.  v.  D.  M.  Key,  Ex'r.,  d  aL 

Ch*nitkrv  Practice.  Adminidratnrs  and  aecatorr.  Gmxttivlional  Lam. 
Comity  of  State*.  Ikteent  and  distribution.  A  bill  may  be  filed  in  tha 
courts  of  this  State  by  creditors,  who  are  also  heirs,  living  in  Georgia, 
against  the  executor  or  administrator  of  the  estate  under  which  the/ 
claim,  "  for  an  account  of  the  funds,  etc.,  and  upon  the  exhaustion  of 
the  pernonalty  that  the  lands  be  wild  to  satisfy  their  recovery,  etc 
And  this  may  be  done  notwithstanding  enough  property  unencum- 
bered and  Hubject  to  complainants'  demand,  though  they  have  not 
exhausted  such  remedy  firnt,  belonging  to  the  estate  is  located  in  their 
own  State.  That  the  property  in  this  State  was  disposed  of  by  will, 
and  the  testator  died  intestate  as  to  that  in  Georgia,  will  notching* 
the  result. 


FROM    HAMILTON. 


Appeal  from  the  Chancery  Court.  John  B.  Hoyl, 
Chancellor. 

Dodbon  &  McConnell  for  complainants. 

Key  &  Richmond  and  W.  H.  DeWitt  for  defend- 
ants. 

McFarland,  J.,  delivered  the  opinion  of  the  court. 

The  bill  charges  that  Buford  Bird  died  in  Georgia 
in  1851,  leaving  a  will  by  which,  among  other  things, 
he  bequeaths  a  fund  and  some  slaves  to  Geo.  L.,  G. 
H.  and  Philemon  Bird,  as  trustees,  for  the  sole  use 
of  Mary  C.  Harlan  during  life,  and  then  to  her  chil- 
dren, or  in  default  of  children,  to  the  children  of  the 
testator;     that    a    large   amount   of    this    fund    came   to 
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the  hands  of  Philemon  Bird,  and  he  also  received  the 
heirs'  share  of  the  slaves,  part  of  which  only  he  had 
accounted  for;  that  the  executor  of  George  L.  Bird, 
one  of  the  other  trustees,  after  his  death,  paid  over 
to  Philemon  Bird  a  large  sum  of  the  trust  fund;  that 
the  present  complainant,  G.  H.  Bird,  did  not  act  in 
reference  to  the  trust,  but  always  designed  to  do  so 
if  necessary;  that  Philemon  Bird  died  in  Hamilton 
county  in  1871,  leaving  a  will  which  gave  all  his  es- 
tate, after  payment  of  debts,  to  the  defendants,  Gus. 
and   Tom.   Bird. 

The  bill  is  filed  by  G.  H.  Bird  and  Mary  C. 
Harlan  and  Jostah  H.,  her  husband,  against  D.  M. 
Key,  executor  of  the  will  of  Philemon  Bird  and  Gus. 
and  Tom.  Bird.  It  prays  to  have  an  account  of  the 
fund,  that  the  same  be  secured  in  the  hands  of  a  new 
trustee,  if  necessary,  and  that  in  the  event  the  per- 
sonalty had  been  exhausted,  that  the  lands  be  sub- 
jected  to   the   payment   of  the    recovery. 

The  defendants  filed  a  plea,  the  substance  of  which 
is  this:  That  the  complainants  are,  and  have  been, 
citizens  of  Georgia;  that  Philemon  Bird  was,  at  the 
time  of  his  death,  the  owner  of  real  estate  in  Walker 
county,  Georgia,  worth  ten  thousand  dollars,  free  from 
encumbrance,  and  subject  to  the  complainants'  demand; 
that  the  complainant  Josiah  C.  Harlan  has  adminis- 
tered in  Georgia,  and  has  control  of  said  property, 
and  had  at  the  tiling  of  the  present  bill;  that  Phil- 
emon Bird  died  intestate  as  to  the  said  real  estate  in 
Georgia,  the  will  not  having  been  executed  according 
to   the    lawB   of   that  State.       He   was,  at   the    time   of 
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his  death,  and  had  been  for  some  time,  a  resident  and 
citizen  of  Hamilton  county,  Tennessee,  as  are  also  his 
devisees,  Gas.  and  Tom.  Bird.  He  was  never  married, 
and  his  brothers  and  sisters  and  their  issue  were  his 
heirs  at  law  and  inherit  the  real  estate  in  Georgia; 
that  the  complainants,  G.  H.  Bird  and  Mary  C.  Har- 
lan, are  brother  and  sister  of  said  Philemon  Bird ; 
that  the  personal  estate  in  Tennessee  has  been  fully 
administered. 

Upon  these  facts  it  is  maintained  that  the  com- 
plainants must  be  repelled  from  the  courts  of  this 
State  until  they  have  exhausted  their  remedy  in  the 
State  of  Georgia.  That  upon  the  facts  stated,  to 
grant  the  relief  prayed  for  would  be  extending  the 
principles  of  comity  between  States  in  favor  of  citizens 
of  another  State  to  the  extent  of  denying  justice  to 
our  own  citizens.  The  plea  was  held  insufficient — 
the   defendants   have   appealed. 

It  is  argued  that  it  is  upon  the  principles  of 
comity  that  we  give  force  and  effect  to  the  laws  of 
our  sister  States  in  cases  where  they  should  properly 
govern.  But  if  this  be  so,  yet  by  the  provisions  of 
the  Constitution  of  the  United  States,  the  citizens  of 
each  State  shall  be  entitled  to  all  the  privileges  of 
the  citizens  of  the  several  States.  "When  a  citizen  of 
another  State  comes  into  our  court  he  stands  upon 
the  same  footing  as  our  own  citizens,  and  the  same 
law  is  administered  to  him.  This  is  a  matter  of 
right  and  not  of  comity.  See  Simmon  v.  Hanen,  23 
Pickering,    119. 

The  complainants  then  had  a  clear  right  to  sue  in 
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our  courts,  and  their  claim  will  be  regarded  with  the 
same    favor    as    if  citizens    of  this    State. 

It  is  certainly  true  that  they  might  have  sued  in 
Georgia,  and  upon  the  facta  stated  in  the  plea,  might 
have   recovered   their   claim. 

It  has  been  several  times  held,  upon  sound  reason, 
that  when  an  administration  is  granted  in  one  State 
ancillary  to  the  principal  administration  in  another 
State,  that  the  ancillary  administration  will  not  trans- 
mit the  surplus  to  the  principal  administrator  without 
first  paying  the  creditors  within  its  jurisdiction,  and 
even  then  it  is  a  matter  of  discretion  to  be  determined 
upon  all  the  facts  of  the  case.  And"  in  cases  of  this 
character  such  jurisdiction  will  be  first  to  its  own  cit- 
izens, who  are  creditors,  before  yielding  to  principles 
of  comity   in   favor   of  the   other. 

But  while  the  complainants  might  have  sued  in 
Georgia,  it  does  not  follow  that  they  were  compelled 
to  do  so.  For  many  reasons  they  might  not  have 
desired  to  risk  the  collection  of  their  claims  in  that 
State,  or  preferred  to  risk  their  chances  here.  Being 
creditors,  they  ordinarily  have  the  right  to  proceed  in 
any  jurisdiction  where  assets  are  found.  Should  the 
plea  be  held  sufficient,  we  may  suppose  its  truth  to 
be  established,  by  proof  satisfactory  to  our  courts,  of 
the  value  of  the  land  left  by  the  testator  in  Georgia, 
and  that  the  same  is  unencumbered,  and  a-  secure 
means  of  collecting  complainant's  demand.  But  it  may 
result  that  after  the  complainants  are  turned  out  of 
court  upon  this  ground — upon  actual  effort  made  tbey 
■will  fail  to  realize  their  claim,  or  all  of  it,  by  reason 
24— vol.  8. 
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of  the  failure  in  value  of  the  property  or  otherwise. 
Should  tbey  then  again  return  to  our  courts  it  would 
perhaps  be  to  find  themselves  or  their  suit  barred  by 
the   statute   of  limitations. 

It  is  argued,  however,  that  the  estate  in  Tennessee 
passed  by  the  will;  that  the  estate  in  Georgia  did  not; 
that  as  between  the  two,  the  undevised  estate  should, 
in  equity,  first  pay  the  debts.  This  may  be  true,  but 
this  principal  should  not  be  applied  so  as  to  embarrass 
the  creditors.  They  may  proceed  against  either. 
The  equity  arises  between  the  devisees  and  legatees  of 
the  devised  estate  and  the  heirs  and  distributees  claim- 
ing the  estate  undisposed  of,  and  where  the  devised 
estate  is  taken  to  pay  creditors  when  the  undevised 
estate  should,  as  between  the  parties,  be  first  so  ap- 
plied, equity  will,  in  proper  cases,  substitute  the  devisee 
or  legatee  to  the  rights  of  the  creditors  against  the 
heirs  and  distributees  upon  a  bill  filed  for  the  pur- 
pose. 

The  plea  shows  that  the  complainants  in  the 
present  case  are  themselves  heirs,  and  will  take,  by 
inheritance,  part  of  the  real  estate  in  Georgia,  which 
should  go  to  pay  their  demands,  and  that  it  would 
be  inequitable  to  allow  them  to  retain  this  property 
ftnd  collect  their  debt  out  of  the  property  devised  in 
Tennessee. 

Should  the  complainants  recover  a  decree  against 
the  executors  in  this  State,  the  defendants,  if  such  be 
their  equity,  will  no  doubt  find  a  remedy  by  which 
they  can  compel  the  complainants  in  satisfaction, 
to    account    for    whatever     assets    they     have     received, 
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which  should  go  in  payment  of  said  demand  in 
exoneration  of  and  in  relief  of  the  defendants,  or 
to  substitute  them  to  the  rights  of  the  complainants 
as  creditors  against  the  complainants  and  others  as 
heirs.  It  is  probable  that  complainants  would  not 
have  to  resort  to  the  courts  of  Georgia  for  this  relief, 
-as  the   courts   here   have  jurisdiction   of  their   person. 

The  question  of  marshaling  the  assets  for  the  sat- 
isfaction of  the  demand  does  not  at  present  arise. 
We  have  examined  some  of  the  numerous  authorities 
referred   to,   but   find   nothing  to     charge  general   relief. 

We  are  of  opinion  that  the  decree  of  the  Chan- 
cellor is  correct,  and  it  will  be  affirmed  and  the 
cause  remanded,  the  defendants  paying  the  costs  of  this 
court. 


Anakiab  Honeycutt  v.  The  State. 

1.  Chimisai.  Law.     Change  of  venue.     Affidavit  for  upon  ground*  of  undue 

excitement.  Where  a  prisoner  offers  his  own  affidavit  for  change  of 
venue  upon  the  grounds  of  undue  excitement  against  him,  etc,  if  it 
appears  from  the  record  that  the  excitement  was  manifested  at  the 
time  of  the  arrest,  and  was  confined  to  the  immediate  friends  of  the 
deceased,  and  there  being  no  satisfactory  evidence  that  it  was  exist- 
ing at  the  trial  term  so  as  to  prejudice  the  defendant,  it  will  not  be 
error  to  refuse  the  change  of  venue  under  such  circumstances. 
Code  cited:  Sec.  5185. 

2.  Same.     (Marge  of  court  as  to  commoting  punishment,  etc     It  is  not  error 
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under  the  facta  of  this  case  for  the  court  to  neglect  to  charge  that  the 
jurj  have  the  power  to  commute  the  death  penalty,  for  murder  in  the 
first  degree,  to  imprisonment  for  life,  etc.,  when  not  requested  to  do  bo. 

Code  cited ;  Sec.  5257. 
S.  Same,  Confemtms.  Admimbility  of.  Such  fearM  the  ultimate  conse- 
quences of  hiH  crime,  as  perhaps every  criminal  feels  when  arretted  and 
confronted  with  his  accusers,  will  not  render  a  confession  inadmissible. 
The  prisoner  was  arrested  for  murder,  and  brought  over  one  hundred 
miles  to  the  neighborhood  where  deceased  had  lived,  and  wan  being 
handcuffed  at  a  blacksmith  shop  where  a  number  of  the  relatives  and 
friends  of  the  deceased  gathered  about,  and  some  excitement  was  man- 
ifested ;  a  brother-in-law  of  deceased  wanted  to  take  off  the  prisoner's 
shirt,  which  he  said  was  bought  with  deceased's  money,  and  a  son  of 
deceased  used  some  abusive  language  to  the  prisoner,  but  no  attempt 
at  violence  was  offered,  the  officers  having  him  in  charge  a 
him  that  he  should  be  protected.  After  he  was  handcuffed  he  « 
taken  to  a  house  three  hundred  yards  away,  where  he  made  a  partial 
confession;  and  afterward,  on  his  way  to  Tazewell,  when  every  thing 
was  quiet,  no  threats  were  being  made  and  not  a  word  had  been 
spoken  for  half  an  hour,  he  made  a  full  confession  to  his  guards. 
Held,  that  such  a  confession  made  under  the  facts  of  this  case  is  ad- 
missible as  evidence,  and  testimony  to  the  effect  that  the  prisoner 
told  another  person  that  his  confessions  so  made  afterwad  were  alt 
false  and  made  through  fear,  cannot  be  admitted  in  evidence,  and 
will  not  alter  the  case. 

Cases  cited :  Wilson  b.  The  State,  3  Heis.,  244-5. 
4.  Same.  Omittion  of  court  to  give  a /till  charge  upon  idf-defaue  -wnder  an 
indictment  for  murder.  Under  the  facts  of  this  case,  and  the  verdict 
being  for  murder  in  the  first  degree,  it  is  clearly  shown  that  an 
omission  of  a  full  charge  upon  the  question  of  self-defense,  worked  no 
injury  to  the  defendant,  and  ia  therefore  not  a  reversible  error. 

Cases  cited  i  Williams  v.  The  State,  3  Heis.,  378,  and  the  case  of  Bay  r. 
The  State,  there  cited. 


FROM   CLAIBORNE. 


Appeal  from  the  Circuit  Court.       J.   H.   Randolph, 
Judge. 

No   counsel   marked   for   plaintiff. 

Attorney- General  Fulkebson  for  the  State. 
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Deader  ick,  J.,  delivered   the  opinion   of  the   court. 

At  the  May  term,  1874,  of  the  Circuit  Court  of 
Claiborne  county,  the  plaintiff  in  error  was  indicted 
for  the  murder  of  Thomas  Ausmes,  and  the  cause 
was  continued  upon  his  affidavit,  upon  the  ground  of 
"undue  excitement  against  him."  At  the  next  Sep- 
tember term  the  defendant  made  application  for  a 
change  of  venue  to  Hancock  county  upon  his  own 
affidavit,  but  the  court  refused  to  change  the  venue, 
but   continued   the   cause   to   the   next   term. 

At  the  January  term,  1875,  the  defendant  again 
made  application  for  a  change  of  venue  to  Hancock 
county,  which  was  supported  by  his  affidavit  stating 
that  he  could  uot  have  a  fair  and  impartial  trial  in 
Claiborne  county  because  of  the  prejudice  and  excite- 
ment  existing  against   him   in    said   county. 

The  court  again  refused  to  change  the  venue,  and 
the  defendant  was  put  upon  his  trial  and  convicted  of 
murder   in  the  first   degree  and   sentenced  to  be  hanged. 

From  this  judgment  he  has  appealed  in  error  to 
this  court,  and  has,  by  his  counsel,  presented  several 
grounds  upon  which  he  insists  upon  a  reversal  of  the 
judgment. 

By  sec.  5195  of  the  Code,  it  is  provided,  that 
when  it  is  made  satisfactorily  to  appear  to  the  court 
that  from  undue  excitement  against  the  prisoner,  or 
other  cause,  a  fair  trial  could  not  probably  be  had, 
the   venue   may   be   changed. 

The  affiadavit  of  the  prisoner  was  all  the  evidence 
presented   of  the    excitement,   and   the    court   refused   to 
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make  tbe  order.  It  is  insisted  that  the  evidence  of 
excitement  against  the  prisoner  at  the  time  of  his  ar- 
rest, a  year  before  the  trial,  was  developed  in  the  pro- 
gress of  the  trial,  shows  a  state  of  facts  existing  at 
the  time  of  the  trial,  entitling  the  prisoner  to  a 
change  of  venue.  This  excitement,  so  far  as  the 
record  discloses,  was  manifested  at  the  time  of  the 
arrest,  and  was  confined  to  the  relatives  and  imme- 
diate friends  of  the  deceased,  and  affords  no  satisfactory 
evidence  that  it  was  existing  at  the  trial  term,  so  as 
to  prejudice  the  defendant.  We  cannot  therefore  see 
that  the  circuit  judge  did  not  properly  exercise  his 
discretion  in  refusing  to  grant  the  change.  It  is 
urged  that  inasmuch  as  tbe  statute  gives  the  jury  the 
power  of  recommending  commuting  of  the  death  pen- 
alty for  murder  in  the  first  degree  to  imprisonment 
for  life  in  the  penitentiary  (Code,  sec.  5257),  that  the 
jury  should  have  been  told  by  the  judge,  in  his 
oharge  to  them,  that  they  had  such  power.  The 
court  is  not  bound  by  such  recommendation  when 
made,  but  may  disregard  it.  And  while  it  is  proper 
that  the  court  should  instruct  the  jury  fully  upon  all 
questions  of  law  involved  in  the  case,  we  do  not  think 
his  omission  to  give  the  instruction  indicated,  when 
not  requested  to  do  so,  is  reversible  error  under  the 
facts   of  this   case. 

The  prisoner  was  arrested  about  a  week  after  tbe 
killing  one  hundred  miles  distant  from  the  place  of 
the  homicide.  When  told  that  he  was  arrested 
for  the  murder  of  Ausmes,  he  remained  silent  for 
a    while,  and    seemed   agitated.       He  then   stated   what 
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he  did  was  in  self-defense;  that  they  bad  got  into  a 
difficulty  about  a  hog,  and  that  be  had  hit  Ausmes 
three  times  with  a  rock,  but  did  not  kill  him,  and  left 
him  with  Greenlee,  and  that  after  he  left  he  saw 
Greenlee  hiding  something,  and  that  he  could  go  within 
thirty  yards  of  the  place  where  the  thing  was  hidden. 
This  story  he  repeated  up  to  the  time  when  he  was 
taken  back  to  Claiborne  county,  although  it  is  proved 
Greenlee  was  not  with  him  and  deceased.  He  was 
then  taken  to  a  blacksmith  shop  and  handcuffed,  and 
while  there  a  number  of  the  relatives  and  neighbors 
of  deceased  congregated,  and  some  excitement  was  man- 
ifested. A  brother-in-law  of  deceased  wanted  to  take 
off  the  prisoner's  shirt,  which,  he  said,  was  bought 
with  Ausmes'  money,  and  a  son  of  deceased  used  s»me 
abusive  language  to  him,  but  no  attempt  at  violence 
was  offered,  the  officer  having  bim  in  charge  assuring 
him   he   should   be   protected. 

After  he  was  handcuffed,  he  was  taken  to  what  is 
called  in  the  record  the  "leather  house"  of  Ausmes, 
and  Jason  Russell  testified  that  he  asked  him  how 
long  he  had  been  planning  to  kill  Ausmes,  and  be 
replied  that  the  notion  struck  him  about  fifteen  min- 
utes before  he  killed  him.  Other  persons  were  present 
most  of  the  time  who  testified  they  did  not  hear  the 
prisoner  make  this  confession.  After  the  officer  and 
guard  had  started  to  Tazewell  with  the  prisoner,  and 
within  two  miles  of  the  town,  and  nothing  having 
been  said  for  a  considerable  distance,  or  for  about 
half  an  hour,  he  voluntarily  commenced  a  conversation, 
in  which   be  stated   that  be  killed  Ausmes,  and  being 
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asked  if  be  was  mad  at  him,  or  did  he  expect  to  get 
money,  he  replied  that  he  killed  him  for  his  money, 
and   expected    to   get   a   good    deal. 

It  is  objected  that  all  this  testimony  as  to  con- 
fessions made  after  the  prisoner  was  handcuffed  wae 
improperly  admitted,  because  made  under  the  influence 
of  fear  and  demonstrations  of  violence  at  the  time 
he  was  being  handcuffed.  No  confessions  were  made 
at  the  blaeksmith  shop  where  the  prisoner  was  hand- 
cuffed, and  at  which  place  a  number  of  men  were 
gathered.  It  appears  that  the  distance  of  th?  "leather 
house"  from  the  blacksmith  shop  was  about  three 
hundred  yards.  How  many  of  the  meu  at  the  shop 
followed  the  prisoner  to  the  "leather  house"  does  not 
appear,  nor  how  long,  after  leaving  the  shop,  it  was 
before  the  confession  testified  to  by  Russell  was  made. 
No  threats  of  violence,  however,  were  uttered  against 
the  prisoner.  He  was  alarmed,  doubtless,  in  view  of 
his  situation  in  the  midst  of  the  friends  of  the  de- 
ceased, but  when  one  proposed  to  take  his  shirt  off 
because  bought  with  Ausmes'  money,  as  he  alleged, 
and  another  used  some  abusive  language  to  the  pris- 
oner, they  were  both  promptly  rebuked  by  the  officer 
or  guard  having  him  iu  charge,  and  immediately 
quelled    down. 

In  the  case  of  Wikon  v.  The  State,  3  He  is.,  244-5, 
the  prisoner  was  in  the  employment  of  the  prosecutor, 
and,  in  his  absence,  stole  some  articles  from  him  aud  fled. 
The  prosecutor  pursued  him  with  a  gun,  and  overtook 
him  in  the  road,  drew  his  gun  upon  and  ordered  him 
to   halt.       The    prosecutor's    brother    immediately    came 
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up  and  was  also  armed,  and  told  his  brother  be  ought 
to  have  sbot  the  prisoner.  But  the  prisoner  was  told 
he  should  not  be  harmed,  and  soon  after  confessed  the 
theft,  and  it  was  held  that  the  confession  was  properly 
admitted   in   evidence   against   him. 

It  is  essential  to  the  admissibility  of  a  confession 
as  evidence,  that  it  should  be  voluntarily  made — not 
forced  from  the  prisoner  "by  the  influence  of  hope  or 
fear  applied  by  a  third  person  to  the  prisoner's  mind." 
1   Gr.    Ev.,   sec.    219. 

Such  fear  of  the  ultimate  consequences  of  his  crime, 
as  perhaps  every  criminal  feels  when  arrested  and 
confronted  with  his  accuser,  will  not  render  a  confes- 
sion inadmissible.  It  must  be  forced  from  him  by 
promise  and  hope  that  his  confession  will  better  his 
condition,  or  by  the  threat  on  fear  that  it  will  be 
worse  for  him  if  he  does  not  confess,  to  make  it  in- 
admissible as  evidence.  If  freely  and  voluntarily  made 
it  is  presumed  to  flow  from  a  strong  sense  of  guilt, 
and  is  admissible.  If  extorted  by  the  appliances  of 
others,  through  the  influence  of  hope  or  fear,  the  con- 
fession should  be  rejected  by  the  court,  and  not  be 
permitted   to   go   to   the  jury    at   all. 

No  promises  of  benefit,  nor  threats  of  injury,  were 
made  at  the  time  of  the  confessions  by  the  prisoner, 
nor  do  we  think  the  remarks  about  taking  the  shirt 
off  the  prisoner,  and  the  language  of  abuse  used  at 
the  blacksmith  shop,  which  were  not  persisted  in  after 
the  rebuke  of  the  officer,  can  fairly  be  construed  as 
extorting  from  the  prisoner  the  confession  made  at 
the    "leather    house,"    and    the    other    and     subsequent 
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confessions  made  on  the  way  to  Tazewell.  In  this 
last  named  confession  the  prisoner  stated  that  he  struck 
Aosmes  in  the  back  of  the  head  with  a  rock  and 
knocked  him  down,  and  then  struck  him  with  other 
rooks,  and  had  killed  him  for  his  money.  Wounds 
upon  the  deceased  corresponding  with  those  described 
by  the  prisoner  were  found;  the  bloody  rocks  were 
also  found  upon  the  ground,  near  the  body,  with  which 
the  blows  were  probably  inflicted.  The  deceased's 
pocket  bonk  was  found  by  him  hidden  under  the 
leaves  near  the  body  at  the  place  described  by 
the  prisoner.  No  appearance  of  any  scuffle  was 
presented,  although  the  ground  was  wet  and  soft, 
and,  in  the  language  of  the  witnesses,  the  leaves 
about  and  around  the  body  were  undisturbed.  The 
deceased  had  undoubtedly  been  felled  by  the  first 
blow  stricken  from  behind,  upon  the  back  of  the  head, 
and  dispatched  by  other  blows  inflicted  in  front  upon 
the  head.  The  deceased  was  found  lying  dead  upon 
his  back,  his  head  sunken  in  the  soft  ground.  The 
scene  of  the  homicide  was  in  a  hollow,  two  miles 
from  the  public  road,  and  about  one-half  a  mile  from 
any  house.  The  prisoner  came  the  day  before  the 
homicide  to  the  house  of  deceased,  and  after  some 
private  talk,  in  which  it  was  ascertained  an  appoint- 
ment for  a  meeting  between  them  was  made,  the  pris- 
oner left.  Early  the  next  morning  the  deceased  left 
his  home  and  met  the  prisoner.  From  the  road  to 
the  hollow  in  which  the  killing  was  done,  the  two 
were  tracked,  and  the  prisoner  fled  the  country  the 
same   evening. 
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It  is  farther  insisted  as  error  that  the  charge  of 
the  court  upon  self-defense  was  incomplete  and  erro- 
neous. 

After  correctly  charging  the  jury  as  to  murder  in 
the  first  and  in  the  second  degree,  the  court  defines 
correctly  the  two  kinds  of  manslaughter,  with  illus- 
trations, "and  then  says  that  "the  proof  taken  al- 
together must  show  that  the  defendant  was  in  danger 
of  life  or  great  bodily  harm,  and  such  danger  must 
be  shown  to  have  been  present  and  imminent  before 
defendant  would  be  justified  in  taking  the  life  of  the 
deceased." 

Admitting  that  the  charge  is  incomplete  as  to  self- 
defense,  in  not  stating  that  if  defendant  had  reasonable 
grounds  to  believe  himself  in  great  danger,  etc.,  yet 
we  are  of  opinion  that  there  is  no  evidence  in  the 
record  showing  the  existence  of  any  reasonable  grounds 
of  apprehension.  At  one  time  the  prisoner  says  he 
killed  defendant  in  self-defense,  but  when  he  stated 
this  he  gave  none  of  the  facts  attending  the  killing 
so  as  to  enable  the  jury  to  pass  upon  that  aspect  of 
the  case.  In  answer  to  this  assumption,  the  court 
charged  the  jury  that  if  the  prisoner  killed  Ausmes 
in  self-defense  he  should  be  acquitted,  and  gave  in- 
structions, too,  upon  every  aspect  of  the  case,  of  their 
duty  to  acquit  if  they  entertained  a  reasonable  doubt 
of  the   prisoner's  guilt. 

The  only  confession  which  detailed  the  circumstances 
and  manner  of  the  killing,  makes  it  a  clear  case  of 
murder   in   the   first   degree. 

There   are,   then,    no   facts   proved   which   required   a 
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charge  upon  self-defense — none  upon  which  that  defease 
could   be   founded. 

And  in  the  case  of  WiUiama  v.  The  State,  3  HeuL, 
379,  and  the  case  of  Ray  v.  The  Slate,  there  cited, 
it  was  held  that  it  was  not  error  not  to  charge  upon 
questions   not   raised   by   the   evidence. 

The  verdict  being  for  murder  in  the  first  degree 
clearly  shows  that  the  omission  of  a  full  charge  upon 
self-defense   worked   no   injury   to   defendant. 

Upon  application  for  a  new  trial  the  defendant 
produced  his  affidavit  and  Chadwick's,  defendant's  wit- 
ness, who  was  unexpectedly  absent  when  called,  show- 
ing that  after  he  was  put  in  jail  he  had  told  the  friends 
of  deceased  that  his  confessions  were  made  through 
fear  of  them,  and  were  false,  but  that  being  then  be- 
yond their  reach,  he  was  no  longer  in  fear,  and  re- 
tracted  all   said   confessions. 

We  do  not  see  upon  what  principle  evidence  of 
such  declarations  by  the  prisoner  could  be  admitted  in 
bis  behalf, 

If  the  witness,  Chadwiek,  had  been  present  and  of- 
fered to  prove  these  facts,  on  objection  thereto  the 
evidence  should   have   been   rejected. 

We  are  therefore  of  opinion  that  there  ia  no  error 
in  the  record  for  which  a  new  trial  should  be  granted, 
and    the  judgment   will   be   affirmed. 


SEPTEMBER  TERM,  1875. 


The  State  v.  Tilly. 


tiMiNAT,  Coukt.  PraentmaU  muni  be  quashed.  When.  A  presentment 
may  be  quashed  when  a  perron  signing  it  is  discovered  not  to  have 
been  elected,  empaneled,  sworn  and  charged  as  a  member  of  the  grand 
jury,  etc. 


FROM    BLEDSOE. 

Appeal   from  the   Circuit    Court.       John   B.    Hoyl, 

Judge. 

No   counsel   marked. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 

John  Tilly  and  several  others  were  presented  by 
the  grand  jury  of  Bledsoe  county  for  disturbing  the 
library  exercises  of  a  school  in  that  county.  The 
presentment  purports  to  be  signed  by  the  requsite 
number  of  jurors,  and  among  them  one  whose  name 
is  signed  "J.  F.  Walker,"  and  was  made  at  the  Oc- 
tober term,  1874,  of  the  Circuit  Court  of  Bledsoe 
county. 

At  the  February  term,  1875,  the  defendants  moved 
to  quash  the  presentment  because  one  J.  F.  Walker, 
whose  name  appears  on  the  presentment,  was  not 
elected,  empaneled,  sworn  and  charged  as  a  member 
of  the  grand  jury,  and  pending  the  motion  the  At- 
torney-General waived  the  necessity  of  a  formal  plea 
in   abatement,    and    agreed    that    no   man  by   the   name 
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of  J.  F.  Walker  was  empaneled,  etc.  Thereupon  the 
court  sustained  the  motion  and  quashed  the  present- 
ment,  and   the   Attorney-General   appealed. 

We    are   of   opinion    there   was    no   error  in  quash- 
ing the   presentment,   and   affirm   the  judgment. 


Kino  v.  Miller. 


Pleading  AND  Practice.  Bills  of  exception.  Appeal*  to  Supreme  Oomi. 
Act  of  1876  upon  practice,  canttrucd.  Sec.  1  of  ch.  100  of  the  act  of 
1875,  entitled  "An  Act  to  provide  for  bills  of  exceptions,  and  to  regn- 
lato  the  practice  when  new  trials  are  granted  or  refused,"  does  not 
mean  to  give  appeals  from  the  action  of  a  court  simply  granting  a 
new  trial,  nor  to  change  the  long-established  rule,  that  appeals  to  this 
court  can  only  be  had  from  final  judgments. 


FROM    KNOX. 


No   record   found. 

Tcjrney,  J.,  delivered   the   opinion   of  the   court. 

Sec.  1  of  ch.  106  of  the  acts  of  1875,  entitled 
"An  Act  to  provide  for  bills  of  exceptions,  and  to 
regulate  the  practice  when  new  trials  are  granted  or 
refused,"  was  intended  to  give  to  the  party  excepting 
the  benefit  of  the  former  trial,  and  of  insisting  upon 
an    affirmance   of   that    judgment,   to   the    setting    aside 
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of  which  exceptions  had  been  taken  without  regard 
to  the  merits  of  the  case  as  developed  on  a  subse- 
quent trial.  It  seems  to  contemplate  the  revision  by 
this  court  of  each  trial  of  a  cause  in  the  inferior 
court,  however  numerous,  and  from  them  the  selection 
of  such  judgment  as,  in  the  opinion  of  this  court, 
should  have  been  the  final  judgment  of  the  court  be- 
low, the  opinion  of  this  court  to  be  in  nowise  influ- 
enced by  facte  or  circumstances  developed  in  a  subse- 
quent trial,  of  which  the  judgment  insisted  upon  is 
not  the  result.  Whether  it  is  within  the  power  of 
the  Legislature  to  pass  the  statute  for  these  purposes, 
the  result  of  which  would,  in  some  instances,  be  to 
out  parties  off  from  the  benefit  of  subsequently  dis- 
covered and  material  and  controlling  evidence,  and  the 
party  asking  a  new  trial  from  the  advantage  of  the 
observation  by  the  judge  of  the  inferior  court  of  the 
manner  and  conduct  of  witnesses,  and  of  his  better 
opportunity  afforded  by  their  presence  to  form  correct 
opinions  of  their  uprightness,  we  cannot  now  deter- 
mine, the  question  not  being  presented  by  this  record. 
We  can  say,  however,  the  statute  does  not  mean  to 
give  appeals  from  the  action  of  a  court  simply  grant- 
ing a  new  trial,  nor  to  change  the  long-established 
rule  that  appeals  to  this  court  can  only  be  had  from 
final  judgments.  This  being  an  attempt  to  so  appeal, 
the  case  is  not  before  us,  and  we  can  take  no  juris- 
diction  of  it. 

The   petition   for   mandamus   is   dismissed. 
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The  State  v.  Hartman. 

CannuAL  Law.     Indictment  for  Iresptae.     Pleading  and  practice.    An  in- 
dictment for  trcHpsw,  which  is,  in  the  language  of  the  statute,  eicept 
that  it  avers  that  the  trenpani  was  "  unlawfully  "  committed,  is  good. 
Cam  cited:  Doter  r.  The  State,  6  Col.,  545. 


FROM    WASHINGTON. 


Appeal  from  the  Circuit  Court.  E.  E.  Gillen- 
Watebs,  Judge. 

No   counsel    marked   for   plaintiff. 

8.   J.    Kirkpatrick,    for   defendant. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 

This  was  an  indictment  for  trespass,  under  sec. 
4652,  sub-see.  7,  of  the  Code.  The  indictment  was 
quashed  upon  the  authority  of  the  case  of  Doter  v. 
The  State,  6  Col.,  545.  That  indictment  was  in  the 
language  of  the  statute,  as  we  infer  from  the  opinion 
of  the  court,  and  it  was  held  insufficient  because  it 
did  not  aver  that  defendant  committed  the  trespass 
"knowingly   and   wilfully," 

In  the  present  case  the  indictment  is  in  the  lan- 
guage of  the  statute,  except  that  it  avers  that  the 
trespass  was  "  unlawfully "  committed.  To  make  the 
trespass    "unlawful,"    it    must    have    been    wilfully   and 


SEPTEMBER  TERM,  1875. 


Recohs  e.  Younglov 


knowingly  done.  The  case  of  Doler  v.  The  State, 
therefore,  is  not  applicable  as  authority  for  the  quash- 
ing of  the  indictment. 

We    think    the     indictment  was    sufficient,    and    re- 
verse  the  judgment. 


RECOHS    ».    YoTTNGLOVE. 


REAL  PbOPEETY.  Failure  of  awenani  of  seism.  Measure,  of  damages.  Con. 
veyanee.  Where  a  deed  purports  to  convey  an  absolute  estate  to  the 
entire  land  in  fee,  but  in  fact  conveys  only  a  life  estate,  the  fee  hav- 
ing failed  in  an  action  at  law  upon  the  covenant  of  seizin  and  war- 
ranty of  title,  the  measure  of  damages  which  the  purchaser  may  re- 
cover is  the  difference  between  the  value  of  the  life  estate  and  the  fee, 
the  contract  of  sale  and  conveyance  remaining  in  force  as  to  the  part 
to  which  the  title  did  not  fail. 
Case  cited:  Eincaid  v.  Brittain,  5  Sneed,  119. 


FROM    HAMILTON. 


Appeal    from     the    Circuit    Court.       J.     B.     Hoyl, 
Judge. 

Wheeler   &   Marshall   for  plaintiff. 

-    Key   &   Richmond   for   defendant. 

McFarland,  J.,  delivered  the  opinion  of  the  court. 
25— vol.  8. 
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This  action  was  brought  by  Younglove  upon  the 
covenants  of  seizin  and  warranty  of  title  in  a  deed 
made  to  him  by  Recohs  for  a  tract  of  land  in  Chat- 
tanooga, both  of  which  covenants  are  alleged  to  have 
been  broken.  Under  the  charge  of  the  judge  below, 
the  plaintiff  recovered  upon  the  breach  of  the  cove- 
nant of  seizin  the  full  consideration  paid  with  inter- 
est. The  defendant  excepted  to  the  charge,  and  has 
appealed  in  error.  The  deed  from  Recohs  to  Young- 
love  purports  to  convey  a  fee  simple  title  to  the  land. 
After  giving  a  general  description  of  the  land,  it  says, 
being  the  same  land  purchased  by  me  at  a  chancery 
sale  made  under  a  decree  of  the  chancery  court  at 
Chattanooga  in  the  case  of  Sallie  E.  Bruce  and  N. 
H.  Bents,  administrators,  etc.,  against  Mattie  W,  Bruce 
and  others,  which  sale  was  made  on  the  30th  of  Nov., 
1869,  in  bar  of  the  equity  of  redemption  and  the 
dower  interest  in  which  I  purchased  from  Sallie  E. 
Bruce  subsequent  to  said  sale  of  the  said  chancery 
land. 

It  was  shown  on  the  trial  that  upon  a  writ  of 
error  the  decree  of  sale  referred  to  under  which  Re- 
cohs purchased  the  land  was  reversed,  and  it  was  ad- 
judged that  he  acquired  no  title  by  his  purchase. 
This  is  not  controverted,  but  it  was  insisted  that  by 
the  deed  Recohs  conveyed  to  Younglove  two  separate 
estates — one  the  life  estate  of  Sallie  E.  Bruce,  the 
other  the  fee  simple — and  as  there  was  no  proof  that 
the  title  was  not  good  to  the  life  estate  of  Sallie  E. 
Bruce,  the  plaintiff  was  only  entitled  to  recover  the 
difference   between    said    life   estate   and    the   fee.       The 
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deed  par  ported  to  convey  the  absolute  estate  to  the 
entire  land  in  fee.  The  reference  to  the  source  of 
this  title  was  not  intended  to  limit  or  qualify  the 
character  of  his  conveyance  or  his  covenant.  The  le- 
gal meaning  of  his  covenant  of  seizin  was,  that  he 
had  the  very  estate  in  quantity  and  quality  which  the 
deed  purported  to  convey,  that  is  a  fee  simple  title. 
As  it  is  conceded  that  he  did  not  have  a  fee  simple 
title,  it  is  clear  that  the  covenant  was  broken,  and 
that  the  plaintiff  was  entitled  to  recover.  See  Kin~ 
mid  v.  Brittain,  5  Sneed,  119.  The  question  is  as 
to  the  measure  of  damages.  It  appears  that  the  bar- 
gainor claimed  the  dower  interest  of  Sallie  E,  Bruce, 
and  it  is  not  shown  but  what  his  title  to  this  extent 
was  good.  The  question  is,  was  the  plaintiff  author- 
ized to  treat  the  failure  as  entire,  and  recover  the 
entire  purchase  money,  or  was  he  bound  to  retain 
whatever  title  was  acquired  to  the  life  estate,  and  re- 
cover the  difference  in  value  between  the  fee  simple 
title  to  the  whole,  and  the  life  estate  in  such  part  as 
was  covered  by  the  decree;  or  in  other  words,  to  re- 
cover the  purchase  money  paid,  and  interest  on  the 
value  of  the  life  estate?  It  is  settled  that  the  meas- 
ure of  damages  is  the  consideration  paid  with  inter- 
est, where  there  is  an  entire  failure  of  title,  or  SB 
was  said  by  Judge  McKinney  in  Kincaid  v.  Brittain, 
5  Sneed,  119,  where  the  purchaser  has  an  election  to 
treat  it  as  such.  And  in  the  latter  case  the  effect 
of  a  recovery  of  an  equivalent  in  damages  would  be 
to  entitle  the  bargainor  to  a  reconveyance  of  whatever 
title   had    passed    by   the  deed,   and    this,   if    refused,   a 


388  KSOXV1LLE: 

Becobs  r.  Yoaogiove. 

court  of  equity  would  enforce,  and  perhaps  the  effect 
of  each  recovery  of  damages  would  be  by  operation 
of  law  to  revert  the  title  in  the  bargain,  that  is  such 
title  as  was  conveyed.  See  also  Rawle  on  Co  v.,  p. 
76,   et  neq. 

It  is  not  clearly  shown,  however,  in  what  cases 
the  purchaser  has  the  right  to  treat  the  failure  of  ti- 
tle as  entire.  In  Eawle  on  Cov.,  p.  88,  «t  seq.,  treat- 
ing of  the  covenant  of  warranty,  it  is  said,  "  It  is 
well  settled  that  while  upon  a  total  breach  of  this 
covenant  a  purchaser  may,  as  a  general  rule,  recover 
the  whole  consideration  money,  so  where  there'  is  a 
partial  breach  he  may  recover  pro  tanto."  Thus  in 
the  early  case  of  Gray  v.  Briscoe,  one  covenanted 
that  he  was  seized  of  Blackaore  in  fee  simple,  when 
in  fact  it  was  copyhold  land,  and  the  jury  were  di- 
rected to  give  damages  according  to  the  rate  at  which 
they  valued  fee  simple  more  than  copyhold  land.  So 
where  in  a  case  in  New  York  the  parties  had  a  life 
estate  in  four-sixths  of  the  premises,  and  a  fee  in  the 
remainder,  it  was  held  in  an  action  on  the  covenant 
for  seizin  that  the  damages  should  be  measured  by 
deducting  the  value  of  the  life  estate  from  four-sixths 
of  the  purchase  money,  and  without  interest,  as  there 
was  no  one  to  call  upon  the  plaintiff  for  mesne  profit. 
So  where  a  tenant  for  life  having  conveyed  with  cov- 
enant for  seizin  in  fee,  the  purchaser  was  held  enti- 
tled to  recover  the  consideration  money,  deducting 
therefrom  the  value  of  the  life  estate,  and  for  the 
same  reason  as  in  the  case  last  cited,  without  inter- 
est.     The    principal    adopted    in    these   cases,  says  the 
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author,  has  been  recognized  and  applied  in  many  oth- 
ers. See  p.  90,  and  authorities  referred  to  in  notes. 
The  argument  against  this  is,  that  the  purchaser  ought 
not  to  be  compelled  to  accept  a  title  to  a  part,  or 
an  estate  for  life,  when  the  fee  or  the  entire  estate 
was  the  inducement  to  the  purchase.  The  reply  is, 
that  there  would  be  important  considerations  upon  an 
application  to  a  court  of  equity  for  a  decision,  but  if 
the  purchaser  choose  to  sue  upon  the  covenant  at  law 
without  a  recision  or  offer  to  rescind,  he  can  only  re- 
cover to  the  extent  of  the  breach,  the  contract  of 
sale  and  conveyance  remaining  in  force  as  to  the  part 
to  which  the  title  does  not  fail.  See  same  authority, 
p.  92.  Morris  v.  Phillips,  5  John,  56.  We  have 
found  no  authority  holding  a  contrary  doctrine.  The 
result  is,  the  judgment  must  be  reversed  and  a  new 
trial   awarded. 

Ttjrmey,  J,  dissented: 

I  am  of  opinion    the    charge  of  the    circuit  judge 
is  correct,   and   therefore   dissent   from   this   opinion. 
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Ceopt  v.  Johnson  et  at. 

L  Chanceky  Practice.     Dimmaal  of  bill.      Effect  of. 

EttapptL  Where  a  decree  against  the  plaintiff,  upon  appeal,  has  been 
affirmed  and  the  cause  remanded  by  the  Supreme  Court  to  be  further 
proceeded  with,  the  defendant  ban  an  interest  thereby  established, 
which  cannot  be  defeated  by  the  plaintiff's  dismissal  of  his  bill,  with- 
out defendant's  consent  before  final  decision,  such  action  will  be  a  bar 
to  any  other  suit,  upon  matters  embraced  in  the  same  litigation. 

2.  Same,  Same.  Jortneranip.  Euoppd.  The  bill  in  such  case  having  been 
filed  by  a  firm,  the  estoppel  cannot  be  avoided  by  another  suit  insisting 
upon  the  same  rights,  in  the  individual  name  of  one  of  the  partners. 


FROM    GREENE. 


Appeal  from  the  Chancery-  Court.  H.  C.  Smith, 
Chancellor. 

Felix   A.   Reeve   for   complainant. 

Barton   &   McKee   for  defendant. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  court 

Complainant  entered  into  a  written  contract  on  the 
6th  of  May,  1862,  with  Wm.  Girdner  and  others,  a 
building  committee  of  the  Johnson  &  Allen  Bridge 
Co.,  to  perform  certain  masonry  on  a  toll  bridge  across 
Nolachucky  river.  A  former  bridge  had  been  swept 
away  by  a  freshet  before  it  was  completed,  and  the 
building  committee  contracted  with  complainant  to  opn- 
Btruct    an    abutment,   wing,   wall,   etc.,   for   which   work 
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he  was  to  be  paid  a  specified  sum.  This  work  was 
performed,  and  complainant  files  his  bill  for  an  ac- 
count as  to  the  amount  due  him,  alleging  that  be  has 
been   refused   payment   by   the   company,   etc. 

Complainant  alleges  further  that  the  article  of  agree- 
ment referred  to  was  made  an  exhibit  in  a  suit  in- 
stituted by  one  W.  A.  Stover  and  himself  against 
■aid  company  in  April,  1863,  which  suit  was  finally 
dismissed  by  them  at  the  May  terra,  1871,  of  the 
chancery  court  at  Greeneville;  but  that  there  was  no 
adjudication  upon  the  instrument,  he  therefore  insists 
upon  his  right  to  sue  upon  it  again  in  his  own  name. 
He  charges  also  that  the  Johnson  &  Allen  Bridge 
Co.  is  a  chartered  corporation,  chartered  by  the  County 
Court  of  Greene  county  in  .1863.  He  seeks  to  hold 
the  members  of  the  building  committee  individually 
liable,  as  well  as  the  Johnson  &  Allen  Co.  as  a  cor- 
poration. The  prayer  is,  that  the  building  committee 
by  name,  and  the  corporation,  be  made  defendants, 
but  we  find  in  the  record  no  process  for  bringing  the 
corporation    before   the   court. 

Two  of  the  members  of  the  building  committee, 
Allen  and  Grirdner,  answer  the  bill.  They  admit  the 
original  contract,  by  which  Stover  and  Croft  under- 
took to  build  the  bridge,  and  the  contract  with  com- 
plainant .  for  doing  the  masonry  work,  on  which  he 
now  sues;  but  they  say  that  he  has  been  more  than 
paid  for  the  work,  and  that  nothing  remains  due  to 
him  for  the  work,  and  that  nothing  remains  due  to 
him  from  them.  They  say  that  in  the  suit  of  Stover 
and   Croft   against   defendants,   the   agreement   now   sued 
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on  was  presented,  and  the  cause  heard  by  the  chan- 
cery court,  and  by  the  Supreme  Court  at  its  Septem- 
ber term,  1878,  when  the  decree  of  the  chancery  court 
was  affirmed  and  remanded. 

They  state  that  in.  that  case  an  account  was  taken 
showing  the  statement  of  the  accounts  between  said 
Stover  and  Croft  and  defendants  as  the  building  com- 
mittee, and  in  this  account  the  master  made  allow- 
ance for  the  work  covered  by  the  agreement  now  sued 
on  in  favor  of  Stover  and  Croft,  of  which  firm  com- 
plainant was   a   member. 

They  state  that  the  account  in  that  cause  showed 
that  Stover  and  Croft  were  indebted  to  the  building 
committee.  After  allowing  all  credits  for  work  they 
refer  to  the  record  in  that  cause  and  make  it  part  of 
their  answer.  They  state  that  after  the  decree  of 
the  chancellor  was  affirmed  and  the  cause  remanded, 
Stover  and  Croft  withdrew  their  suit,  and  the  costs 
were   adjudicated   against   them. 

By  reference  to  the  record  of  the  case  of  Stover 
and  Croft  against  the  building  committee,  it  appears 
that  they  sued  as  partners  in  the  construction  of  the 
bridge,  and  the  claim  now  sued  on  by  Croft  as  his 
individual  claim,  was  brought  forward  and  relied  on 
as  a  partnership  claim,  and  was  so  treated  and  al- 
lowed in  taking  the  account.  It  appears  also  that  in 
response  to  the  allegations  of  that  bill,  and  their  de- 
mand for  an  account,  the  building  committee,  who  are 
the  present  defendants,  insisted  that  Stover  and  Croft 
had  been  fully  paid,  but  indicated  a  willingness  that 
the  account  should   be  taken.      In  fact,  it  was  on   the 
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motion  of  these  defendants  that  the  order  of  reference 
for  an  account  was  made  by  the  court.  The  matters 
to  be  reported  upon  were  specified  in  detail,  but  all 
questions  thereon  were  reversed. 

It  appears,  further,  that  one  material  question  in 
that  case  was,  whether  the  contractors,  Stover  and 
Croft,  or  the  bridge  company,  were  to  bear  a  heavy 
loss,  produced  by  a  freshet  during  the  time  the  first 
bridge  was  being  built.  Stover  and  Croft  insisted 
that  the  company  should  bear  the  loss,  in  which  event 
they  insisted  on  a  much  larger  amount  than  they  were 
entitled   to   under   their  contract. 

Proof  was  taken  on  the  order  of  reference,  and  a 
report  made  by  the  master,  showing  that  Stover  and 
Croft  had  been  largely  overpaid,  according  to  their 
contracts.  No  exception  was  filed  to  this  report,  bat 
as  the  result  would  be  materially  changed  if  it  should 
be  held  that  the  loss  from  the  freshet  was  to  fall  on 
the  company,  it  was  deemed  proper  to  have  that  ques- 
tion adjusted  before  any  action  was  taken  on  the  re- 
port. Accordingly,  that  question  was  submitted  to  the 
chancellor,  who  held  that  upon  a  proper  construction 
of  the  contract  the  loss  fell  on  the  contractors  and 
not  on  the  company.  Stover  and  Croft  appealed  from 
that  decree  to  this  court  when  the  decree  of  the 
chancellor  was  affirmed  and  the  cause  remanded.  When 
the  cause  went  '  back  to  the  chancery  court,  Stover 
and  Croft,  of  their  own  accord,  dismissed  their  suit, 
and  judgment  was  rendered  against  them  for  costs. 
It  does  not  appear  that  defendants  either  assented  to 
the  dismissal  or  opposed  it. 
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It  is  to  be  observed  that  at  the  time  the  chancellor 
determined  that  the  low  arising  from  the  freshet  was  to 
fcll  on  Stover  and  Croft,  the  proof  had  been  taken 
and  the  report  thereon  made,  from  which  it  appeared 
(bat  the  claim  now  set  up  by  Ci-  rt  had  been  paid. 
Assuming  the  report  to  be  sustained  by  the  proof,  it 
is  clear  that  tbe  result  of  the  litigation  depended  upon 
the  legal  question  as  to  whether  the  loss  by  the  freshet 
was  to  fall  on  the  contractor  or  the  bridge  company? 
When  that  question  was  decided  in  favor  of  the  bridge 
company  they  had  an  interest  thereby  established  which 
complainants  could  not  defeat  by  dismissing  their  bill 
without  the  consent  of  defendants.  It  was  so  held 
at   the   present   term    in    the   case   of  Ellin   v.   Smith. 

Defendants  then  had  a  right  to  have  the  report 
passed  upon  by  the  chancellor,  and  as  no  exception 
was  filed  thereto,  to  have  it  confirmed.  The  dis- 
missal of  their  suit,  under  such  circumstances,  was 
tantamount  to  a  decision  on  the  merits  of  the  case, 
and  is  a  bar  to  any  other  suit  on  any  of  the  mat- 
ters litigated  in  that  suit.  The  question  whether  the 
olaim  now  sued  on  had  been  paid  was  directly  in 
issue  in  that  suit,  and  it  cannot  again  be  litigated  in 
another  suit.  The  result  of  that  proceeding  was  to 
establish  the  fact  that  the  claim  had  been  paid  to 
Stover  and  Croft,  who  then  sued  for  it  as  partners. 
The  legal  effect  of  the  dismissal  cannot  now  be  avoided 
by  instituting  suit  on  the  same  claim  in  the  name  of 
one  ol  the  partners.  By  the  record  in  that  case 
Croft  in  estopped  from  asserting  an  individual  claim 
to  the  indebtedness  sought  to  be  enforced.      That  record 
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furnishes  conclusive  evidence  that  it  is  a  partnership 
claim,  and  it  is,  in  legal  contemplation,  now  being 
sued   on    for   the   benefit   of  the   firm. 

Bat  outside  of  this  view  of  the  case  we  are  satis- 
lied  that  the  proof  in  the  record  of  the  former  suit 
sustains  the  report  of  the  clerk  and  master,  and  that 
nothing  was  due  to  Stover  &  Croft,  the  loss  by  the 
freshet   being  thrown    upon    them. 

We  are,  therefore,  of  opinion  that  the  decree  of 
chancellor  was  erroneous,  and  it  must  be  reversed  and 
the   bill   dismissed   with   costs. 


Williams  v.  Lenoir. 


1,  Pleapinh  AMD  Practice.     Actions  on  accounts  from  another  county.    Set 

off.  Statute  of  limiiatioitt.  Upon  a  proper  plea  of  set-off,  the  statute 
of  limitations  will  not  operate  as  a  bar  against  defendant's  claim,  nor 
run  at  all,  after  the  commencement  of  the  plaintiff's  suit,  in  cases  of 
mntual  account*  arising  between  the  parties  about  the  same  lime. 
Gases  cited :  Stone  v.  Duncan,  1  Head,  103 ;  Harris  v.  Snider,  9  Hum- 
phreys, 743. 

2,  Same.    Same.    Same,     Where  a  plea  of  the  statute  of  limitations  means 

air  years,  has  elapsed  before  suit  is  brought  upon  the  claim  by  the 
plea  of  set-off  or  cross  actions,  it  must  be  stricken  out  for  immateriality. 

3,  Sake.    Same.    Same.     Under  sec.  2932  of  the  Code,  the  defendant  in 

an  action  should  obtain  leave  of  the  court  to  tile  mote  than  one  repli- 
cation; but  in  the  ca*e  of  a  set-off  pleaded,  which  in  in  the  nature  of 
a  cross  action,  the  plaintiff,  as  to  that  plea,  is  a  defendant,  and  his  re- 
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plication  in  substance  pleas,  and  be  may  file  ai 
to  bin  proper  defense. 

Case  cited :  Mitchell  c.  The  Stale,  2  Swan,  555. 

Code  cited:  Sec  2932. 
4.  Salte.  Same.  Evident*.  Affidavit.  Id  an  action  upon  an  aceoont 
coming  from  another  county,  where  either  party  fails  to  justify  or 
deny  the  validity  of  the  same  by  affidavit  according  to  see  3730  of 
the  Code,  he  shall  be  excluded  an  a  witness,  bat  otherwise  both  am 
competent,  and,  npon  the  investigation,  may  be  examined  and  soa 
examined  aa  other  witnesses.  The  cue  of  Wilkhom  n.  Gillespie,  6 
HeU.,  329,  is  overruled  bo  far  as  it  holds  that  the  parties  to  sack  an 
action  are  incompetent  as  witnesses. 

Code  cited :  Sec  3780-5a,  sec  3S13  c,  e. 


FROM    LOUDON. 


Appeal   from   the   Circuit   Court. 

W.  P.  Washbubh  and  Baxter  &  Son  for  plaintiff. 
H.  A.  Chambers  and  W.  J.  Hicks  for  defendant. 
Deaderick,  J,,  delivered   the   opinion   of  the    court. 

This  is  a  Buit  brought  in  Loudon  county  upon  an 
account  corning  from  Knox  county,  and  was  instituted 
under  sec.  3780  of  the  Code.  .  The  summons  issued 
31st  December,  1872.  At  May  term,  1873,  defend- 
ant denied,  under  oath,  the  justice  of  the  account, 
pleaded  a  Bet-off  amongst  other  defenses  set  up,  and 
on  the  trial  verdict  and  judgment  were  rendered  in 
favor  of  defendant  for  $187,  being  the  excess  of  ltict 
account  over  that  of  plaintiff's,  and  plaintiff*  has  ap- 
pealed  to   this   court. 

Two   replications   were   filed   to   the   defendant's  plea 
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of  set-off — one  of  nil  debit,  the  other  the  statute  of 
limitations  of  sis  years,  the  language  of  the  plea  be- 
ing "the  cause  of  action  of  defendant  accrued  more 
than   six   years   before   suit   brought  thereon,"   etc. 

At  September  term,  1873,  a  motion  was  made  to 
strike  ont  the  replication  of  the  statute  of  limitations 
because  it  tenders  an  immaterial  issue  in  the  aver- 
ment that  defendant's  cause  of  action  was  barred  at 
the  time  the  plea  of  set-off  was  filed,  and  because 
said   replication   was   filed   without   leave   of  the   court. 

For  defendant  it  is  insisted  that  in  cases  of  mu- 
tual accounts  the  statute,  where  the  plea  of  set-off  is 
pleaded,  does  not  continue  to  run  until  said  plea  is 
filed,  but  ceases  to  run,  upon  the  filing  of  such  plea, 
at  the  time  of  the  issuance  of  the  summons  by  plain- 
tiff In  1  Cb.  PL,  672,  it  is  said  that  "the  debt 
attempted  to  be  set  off  must  be  due  at  the  time  the 
action  was  brought  or  commenced,  and  not  merely  at 
the  time  of  pleading;  and  it  must  at  the  former  pe- 
riod (the  time  of  the  commencement  of  the  action) 
have  been  a  legal  and  subsisting  debt,  and  not  barred 
by  the  statute  of  limitations." 

And  in  Angell  on  Ltm.,  79,  it  is  laid  down  that 
where  there  are  cross  demands  between  the  parties 
■which  accrued  nearly  at  the  same  time,  both  of  which 
would  be  barred  by  the  statute  of  limitations,  and  the 
plaintiff  saved  the  statute  by  suing  out  process,  but 
the  defendant  has  not,  the  defendant  may  nevertheless 
set  off  his  demand.  Upon  these  authorities,  contrary 
to  the  general  rule  that  a  party,  to  save  the  statute, 
most  himself  begin  the  action,  it  is  held  that  in  cases 
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of  mutual  accounts  the  l>eginning  of  the  Buit  by  one 
operates  to  Have  the  statute  as  to  the  other  upon  the 
plea  of  set- off.  Our  own  cases  of  Stone  v.  Duiuxm, 
1  Head,  103,  9  Hum.,  743,  holding  the  general  doc- 
trine that  a  debt  barred  by  the  statute  of  limitations 
cannot  lie  allowed  as  a  set-off,  do  not  conflict  with 
the  doctrine  above  cited.  We  hold,  therefore,  that 
n |  wii  a  proper  plea  of  set-off,  the  statute  would  not 
operate  to  bar  defendant's  claims,  nor  run  after  the 
commencement  of  the  plaintiff's  suit  in  cases  of  mu- 
tual accounts  arising  between  the  parties  about  the 
same   time. 

Under  sec.  2932  of  the  Code  the  defendant  in  an 
action  should  obtain  leave  of  the  court  to  file  more 
than  one  replication.  But  in  the  case  of  a  set-off 
pleaded,  which  is  in  the  nature  of  a  cross  action,  the 
pluintitt'  as  to  that  plea  is  a  defendant,  and  his  re- 
plications in  substance  pleas,  and  he  may  file  as  many 
on  arc  necessary  to  his  proper  defense.  Mitchell  ▼. 
The  Stale,  2  Swan,  555.  The  plea  of  the  statute  by 
a  proper  construction  meant  six  years  before  suit 
brought  thereon  by  the  plea  of  set-off  or  cross  action, 
and  was  therefore  immaterial,  and  properly  stricken 
out. 

On  the  trial  plaintiff  was  not  allowed  to  testify  in 
support  of  his  claim  against  defendant,  upon  the  au- 
thority of  the  case  of  M'ilkhorn  v.  Gillespie,  b'  Heis., 
S29.  In  that  case  the  suit  was  brought  upon  a  claim 
coming  from  another  county,  the  plaintiff  having  made 
atlidavit  to  the  justice  of  his  account.  The  defend- 
ant  did   uot    deny   the   justice   of   the   account  on   oath 
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previous  to  the  trial,  bat  was  allowed  to  testify  on 
the  trial  denying  its  justice.  Judge  Nelson,  deliver- 
ing the  opinion  of  the  court,  held  that  this  was  er- 
ror upon  the  ground  that  the  statute  does  not  con- 
template that  either  party  shall  be  examined  on  oath 
in.  the  usual  form,  but  that  the  affidavit  made  by 
plaintiff  shall  be  denied  by  a  similar  affidavit  of  de- 
fendant. This  is  to  make  up  the  issue.  For  the 
statute,  sec.  3780  of  the  Code  provides,  if  defendant 
does  not  deny  plaintiff's  affidavit  on  oath,  such  affi- 
davit is  conclusive  evidence  against  the  defendant.  It 
is  further  held  in  said  opinion  that  the  act  of  July, 
1870  (Code,  3785a),  declaring  that  the  act  of  Febrn- 
ary  24,  1870  (Code  sees.  3813c  to  3813e),  shall  not 
be  construed  as  repealing,  modifying  or  in  any  way 
affecting  any  of  the  provisions  of  the  Code,  sees.  3780 
to  3785,  intended  to  exclude  persons  who  had  made 
affidavits  under  sec.  3780  of  the  Code  from  being  wit- 
nesses in  their  own  cases,  and  as  excepting  such  pep- 
sons  from  the  operation  of  the  statutes,  rendering  par- 
ties  to   suits   competent   to   testify. 

We  do  not  think  so,  but  are  of  opinion  that  it 
was  intended  to  leave  the  mode  of  proceeding  under 
sec.  3780  unaffected  by  the  act  of  February,  1870,  as 
to  making  up  an  issue  upon  an  account  coming  from 
another  county,  and  leaving  the  affidavit  of  plaintiff 
as  conclusive  evidence,  unless  denied  by  the  affidavit 
of  defendant,  and  excluding  all  evidence  in  his  behalf 
without  such  denial,  and  not  as  declaring  any  differ- 
ent rule  as  to  the  competency  of  witnesses  in  the  one 
case    from    the    other.       That    case    was    correctly    do- 
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tided  and  properly  reversed  upon  the  ground  that  de- 
fendant had  not  made  the  affidavit  required  in  denial 
of  plaintiff's  claim.  Upon  the  point  that  plaintiff  and 
defendant  were  both  incompetent  witnesses,  we  over- 
role  it,  and  hold  that  both  are  competent.  Their 
respective  affidavits  are  general,  and  upon  their  ex- 
amination as  witnesses,  they  may  be  examined  and 
cross-examined  as  other  witnesses. 

Fritts  testified  he  had  some  hogs  in  his  possession 
belonging  to  defendant,  and  that  some  soldiers  came 
to  his  house  and  said  plaintiffs  had  sent  them  for  the 
hogs,  and  that  they  took  them  off.  This  was  ob- 
jected to  and  admitted.  The  admission  of  tbis  testi- 
mony was  improper.  There  is  nothing  showiug  any 
connection  between  the  plaintiffs  and  the  soldiers,  nor 
any  authority  by  him  to  them  to  demand  or  take  the 
hogs. 

The  judgment  of  the  circuit  court  will  be  reversed 
and  the  cause  will  be  remanded  for  a  new  trial,  with 
leave  to  plaintiff  to  file  a  further  replication  to  de- 
fendant's plea  of  set-off  if  he  desires  to  do  so. 
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DeLacy  v.   The  State. 

Chimin- at.  LAW.  Indictment  for  larceny.  Conviction  far  an  attempt  to  com- 
mit the  tame  may  be  had.  When.  Where  the  prisoner  is  indicted  for 
larceny  in  stealing,  the  pocket  book  and  money  of  A,  if  he  be  not 
guilty  of  the  larceny,  a  conviction  of  an  attempt  to  commit  the  same 
may  be  had  upon  such  an  indictment,  (hough  (he  latter  offense  is  a 
distinct  one  in  itself,  without  conflicting  with  the  rule  which  forbids 
the  charging  of  two  substantive  felonies  in  one  count ;  nor  is  it,  by  be- 
ing a  separate  crime,  hostile  to  the  principle  of  conviction  for  a  lesser 
degree  of  the  greater  offense  charged  in  the  indictment. 
Code  cited :  Sees.  4130,  6222. 


FROM   HAMILTON. 


Appeal  from  the  Chancery  Court.  D.  M.  Key, 
Chancellor. 

No  counsel  marked  for  plaintiff. 

Lewis  Shepherd  for  defendant. 

MuFarland,  J.,  delivered  the  opinion  of  the  court. 

The  prisoner  was  indicted  for  larceny  in  stealing 
the  pocket  book  and  money  of  F.  H.  Newman.  The 
jary  found  that  he  was  not  guilty  of  the  larceny,  but 
was  guilty  of  an  attempt  to  commit  the  larceny,  and 
fixed  his  punishment  at  three  years  in  the  peniten- 
tiary. Motion  for  a  new  trial  and  in  arrest  of  judg- 
ment and  for  the  prisoner's  discharge  was  made  and 
overruled,  and  judgment  rendered  in  accordance  with 
the   verdict. 

26— voi,.  8. 
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Sec.  4630  of  the  Code  enacts,  "  If  any  person  as- 
sault another  with  intent  to  commit,  or  otherwise  at- 
tempt to  commit,  any  felony  or  crime  punishable  by 
imprisonment  in  the  penitentiary,  where  the  punish- 
ment is  not  otherwise  prescribed,  he  shall,  on  con- 
viction, be  punished  by  imprisonment  in  the  peni- 
tentiary not  exceeding  five  years,  or  by  imprisonment 
in  the  county  jail  not  more  than  one  year,  and  by 
fine  not  exceeding  five  hundred  dollars,  at  the  dis- 
cretion of  the  jury."  It  is  not  denied  that  under 
this  section  the  attempt  to  commit  a  larceny  is  an 
offense  which  may  be  punished  as  provided,  but  the 
argument  is  that  the  prisoner  could  not  be  convicted 
of  this  substantive  felony  under  an  indictment  for  lar- 
ceny. 

Sec.  5222  enacts  that  "upon  an  indictment  for  any 
offense  consisting  of  different  degrees,  the  jury  may 
find  the  defendant  not  guilty  of  the  degree  charged 
in  the  indictment  and  guilty  of  any  degree  inferior 
thereto,  or  of  au  attempt  to  commit  the  offense,  and 
the  defendant  may  also  be  found  guilty  of  any  offense, 
the  commission  of  which  is  necessarily  included  in  that 
with  which  he  is  charged,  whether  it  be  a  felony  or 
misdemeanor." 

The  language  of  this  section  in  express  terms  in- 
cludes cases  like  the  present.  It  says  the  defendant 
may  be  convicted  of  an  attempt  to  commit  the  of- 
fense, the  commission  of  which  is  charged,  and  the 
case  is  also  clearly  included  within  the  latter  clause 
of  the  section.  An  attempt  to  commit  a  larceny  is 
necessarily    included    in    the   commission   of   the   offense 
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It  would  be  impossible  to  commit  the  offense  withwrt 
first  attempting  it.  It  is  argued  that  as  it  has  been 
repeatedly  held  that  an  indictment  charging  two  sub- 
stantive and  distinct  felonies  in  the  same  count  n 
bad,  it  would  be  inconsistent  to  hold  that  under  a 
count  charging  one  felony  the  defendant  may  be  con- 
victed of  either  of  two  felonies;  but  this  may  be  doae 
in  the  cases  specified  by  the  express  provision  of  the 
statute,  and  no  substantive  or  useful  rule  is  viol  a  tad 
thereby.  The  object  of  the  law  is  to  give  the  de- 
fendant notice  of  the  offense  he  is  called  upon  to  meat. 
He  has  in  this  case  due  notice  of  the  very  offense 
he  is  called  upon  to  answer.  He  was  charged  at  a 
specified  time  and  place  of  stealing  and  carrying  away 
certain  property  of  the  prosecutor.  For  this  he  w*s 
tried,  and  of  this  he  was  convicted,  but  under  the 
charge  of  the  eourt  it  did  not  amount  to  larceny,  bat 
only  an  attempt  to  commit  the  offense.  The  require- 
ments of  the  Constitution  and  laws  that  the  defend- 
ant shall  have  due  notice  by  indictment  han  been  fully 
met. 

The   conviction   was   proper,   and   the    judgment   wiH 
be    affirmed. 


J 


CASES 

ARGUED  AND  DETERMINED 

SUPREME   COURT   OF  TENNESSEE, 

MIDDLE    DIVISION. 

NASHVILLE, DECEMBER  TERM,  1874. 

E.  E.  Rogers  d  aU.  v.  G.  W.  Sparkman. 


1.  Bonds.     Of  Superintendents  of  Pvblk  Schools.    Actio**  on  bg  Chairman  if 

Comity  Court.  Good.  What.  Where  the  chairman  of  a  county  court 
sues  a  superintendent  of  free  schools,  and  his  sureties  on  his  bond  H 
such  superintendent,  in  his  own  name  as  chairman  of  the  county 
court,  etc.,  and  not  in  the  name  of  the  State,  it  will  be  sufficient  under 
sec.  1033a  of  the  Code. 
Code  cited:  Sec.  1033a. 

2.  Samk.    Same.     Pleading  and  Prartiee.     The  declaration  ia  not  defective 

for  insufficiently  assigning  the  breach  of  the  bond,  which  declares 
that  the  superintendent  failed  and  refused  to  pay  over  and  account 
for  the  free  school  moneys  received  by  him  for  the  use  of  Van  Buren 


NASHVILLE: 


.  Pleading  ABD  Practice.  Attachment  dismiwat*.  Effect  of.  Where  an 
ancillary  attachment  has  been  levied  on  land,  but  in  the  progress  of 
the  case  is  dismissed  for  insufficiency  of  the  affidavit  fjpon  which  it 
was  issued,  it  will  be  error  to  order  a  sale  of  the  property  so  attached 
upon  judgment  being  had  at  a  subsequent  term  against  the  defendant. 
If  a  second  attachment  has  been  issued  upon  the  same  affidavit,  the 
result  will  not  be  changed. 


FROM    VAN   BUREN. 


Appeal  from  the  Circuit  Court.     McConneix,  Judge. 

No   counsel   marked. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 

Sparkman,  as  Chairman  of  the  County  Court  of 
Van  Buren  county,  sued  E.  E.  Bodge  re,  as  superin- 
tendent of  free  schools,  and  his  sureties  on  his  bond 
u  such  superintendent,  for  money  received  by  him, 
which  he  failed  to  account  for.  The  bond  was  given 
in  1868,  payable  to  the  State  of  Tennessee,  in  the 
penalty  of  $3,000,  conditioned  to  pay  over  and  account 
for,  according  to  law,  all  moneys  that  might  come  to 
his  hands  as  sach  superintendent.  The  suit  was  by 
summons  and  ancillary  attachment  in  the  name  of  G. 
W.  Sparkman,  as  chairman  of  the  county  court.  It 
is  objected  that  the  suit  ought  to  have  been  in  the 
name  of  the  State  of  Tennessee,  but  by  the  act  of 
1870,  carried  into  the  Code,  sec.  1033a,  the  county 
judge,  or  chairman  of  the  county  court,  was  required 
to  settle  with  former  superintendents,  and  to  sue  for 
any  balance  in  their  hands  in  the  name  of  said  judge 
or  chairman.      The  suit  was  therefore   properly  brought. 
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It  is  objected  that  the  declaration  in  the  case  is 
fatally  defective,  because  it  is  not  averred  that  any 
money  ever  came  into  the  hands  of  E.  E.  Rodgers  as 
county  superintendent.  The  breach  of  the  bond  as- 
signed is,  that  the  superintendent  failed  and  refused  to 
pay  over  and  account  for  the  free  school  moneys  re- 
ceived by  him  for  the  use  of  Van  Buren  county. 
This   breach   is   sufficiently   assigned. 

In  the  progress  of  the  cause  the  circuit  judge  dis- 
charged and  dismissed  the  attachment  because  the  affi- 
davit on  which  it  was  issued  was  insufficient  in  sub- 
stance. Nevertheless,  after  the  cause  was  submitted 
to  the  jury,  and  they  found  a  verdict  against  the  de- 
fendants for  about  §639,  and  judgment  was  rendered 
thereon,  the  court  proceeded  to  order  a  sale  of  the 
land  attached. 

This  was  error,  as  the  attachment  had  been  dis- 
charged  and    dismissed   at   a   former   term. 

It  appears  that  a  second  ancillary  attachment  was 
issued  and  levied  on  the  same  lands,  but  as  far  as  the 
record  shows,  it  issued  without  any  additional  affidavit, 
and   was    therefore    a    nullity. 

The  judgment  against  the  defendants  will  be  affirmed, 
but  so  much  of  it  as  orders  an  enforcement  of  the 
attachment  by  sale  of  the  land   will   be  reversed. 
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J.  T.  McKenzie  &  Co.,  io  error,  v.  Shaffner  & 
Fields. 

Pleading  and  Practice.  Set-off.  Assignment.  Tmstee.  Suit  by.  Where 
the  trustee  under  a  deed  of  assignment  brings  suit  against  a  debtor 
of  the  assignors,  in  their  name,  for  his  use,  etc.,  no  judgment  can  be 
had  either  against  him  or  them,  in  favor  of  the  defendant,  for  any 
eice.-H  he  may  be  entitled  to,  under  a  plea  of  wet -off  to  the  action  thus 
instituted,  except  fur  costs  against  the  trustee  and  his  surety  on  the 
prosecution  bond. 


FROM    DAVIDSON. 

Appeal  from  Circuit  Court.  Nathaniel  Baxter, 
Judge, 

W.  G.  &  M.  M.  Brien,  Jr.,  for  plaintiff. 

Colyar   and   Hughes   for  defendants. 

McFarland,  J.,  delivered  the   opinion  of  the  court. 

The  firm  of  J.  T.  McKenzie  &  Co.  failed  in  busi- 
ness, and  made  an  assignment,  for  the  benefit  of  credi- 
tors, to  Thos.  Robertson,  including  in  the  assignment 
debts  due  the  firm.  Under  this  assignment  Robertson 
brought  this  action  to  recover  an  amount  alleged  to  be 
due   McKenzie   &  Co.    from   the   defendants. 

The  summons,  as  amended,  reads  "to  answer  J.  T. 
McKenzie  &  Co.,  for  the  use  of  Thos.  Robertson,  their 
trustee."       The    allegation    is,   "The    plaintiff   sues    the 
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defendant,"  without  naming  the  parties.  It  sets  oat 
the  alleged  indebtedness  from  the  defendants  to  Mo- 
Kenzie  &  Co.,  and  the  assignment  of  McKenzie  &  Co. 
to  Robertson. 

The  defendants  pleaded  nit  debit  payment,  and  further, 
that  the  plaintiffs  were  indebted  to  them  in  a  much 
larger  amount  than  the  plaintiffs'  demand,  which  they 
are  ready  and  willing  to  set-off.  To  this  there  waa 
"replication   and   issue"   in  brief. 

The  jury  found  for  the  defendants,  and  that  the 
"plaintiff  is  indebted  to  the  defendants  in  the  sum  of 
1415.05,  as  alleged  in  the  plea  of  set-off.  This  find- 
ing was  predicated  upon  proof  that  the  defendants'  ac- 
count against  McKenzie  &  Co.  exceeded  the  just  claim 
of  the   latter   against   them   by   this   amount. 

Upon  this  finding  the  court  gave  judgment  "that 
the  defendants  recover  of  the  plaintiff  and  David  Plow- 
man, his  security  on  the  prosecution  bond,  said  sum 
of  $415.05. 

At  a  subsequent  day  of  the  term,  the  attention  of 
the  court  being  called  to  the  matter,  the  judgment  waa 
corrected  so  as  to  read  that  the  defendants  recover  the 
excess  of  §415.05,  found  by  the  jury,  from  McKenzie 
&  Hiram,  or  Highman,  as  it  appears  in  other  parts 
of  the  record,  it  being  shown  in  proof  that  they  con- 
stituted  the   firm   of  McKenzie  &  Co. 

The  record  shows  that  the  plaintiff  appealed  and 
gave  bond.  The  bond,  however,  appears  to  have  been 
given  by  McKenzie  tfc  Highman.  They  also  obtained 
a  writ  of  error.  It  is  manifest  that  the  judgment 
against  McKenzie  &  Highman   for   5(415.05  is  erroneous. 
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The  plaintiff  in  the  case  was  Robertson.  He  brought 
the  suit,  gave  the  bond  for  costs,  and  was  the  real 
plaintiff.  His  use  of  the  name  ol  McKenzie  &  Co. 
did  not  make  them  plaintiffs;  In  fact,  the  name  of 
Highman,  one  of  the  parties  against  whom  the  judg- 
ment was  rendered,  does  not  appear  on  the  record  at 
all,  except  in  the  evidence.  The  defendants  might 
properly  rely  upon  a  set-off  to  defeat  the  plaintiffs' 
demand,  but  could  have  no  judgment  for  the  excess; 
not  against  Robertson,  for  he  owed  them  nothing;  not 
against  McKenzie,  for  they  were  not  parties  except 
nominally.  The  judgment  should  have  been  against 
the  plaintiff  Robertson  and  his  securities  for  costs. 
Robertson  has  not  prosecuted  an  appeal,  and  we,  there- 
fore, cannot  determine  the  questions  as  to  the  merits 
of  the   conflicting   claims. 

The  judgment  against  McKenzie  &  Co.  will  be  re- 
versed and  vacated,  and  they  will  recover  the  costs  of 
this   court   against  the  defendants   in  error. 
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W.  M.  Perkins  &  Co.  v.  W.  W.  Woodfolk. 

The  jurisdiction  of  the  chancery  court  to  restrain  parties  in  the  Supreme 
Court  from  proceeding  to  avail  themselves  of  an  advantage  obtained 
by  appealing  to  that  court,  especially  when  the  appealing  party  has 
elected  to  submit  those  matters  to  the  chancery  court,  and  to  enjoin 
bin  adversary  from  proceeding  at  law,  would  neem  to  be  too  clear  to 
admit  of  doubt  or  controversy.  It  in  a  jurisdiction  which  would 
seem  to  result  necessarily  from  the  right  of  appeal  by  a  party  at  law 
to  a  court  whose  jurisdiction  is  exclusively  appellate,  which  might 
thua  defeat  the  endu  of  justice  unices  the  chancery  court  can  furnish 
a  remedy. 

Sec.  3107  of  the  Code  was  intended  to  carry  out  the  same  principle. 


PROM    DAVIDSON. 

Appeal  from  the  Chancery  and  Circuit  Courts.  W. 
F.  Cooper,  Chancellor,  and  Nathaniel  Baxter,  Judge. 

No   counsel   marked. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 

The  question  for  determination  in  these  consolidated 
causes  arise  upou  the  following  facts:  Perkins  &  Co. 
sued  Woodfolk  in  the  Circuit  Court  of  Davidson  coimty 
00  several  notes,  growing  out  of  transactions  between 
them  as  commission  merchants  on.  one  side,  and  cotton 
and    tobacco    planters   on   the   other. 

At  the  return  term  issues  were  made  upon  several 
pleas,  and  at  a  subsequent  term,  other  pleas  arising, 
questions   involving    the    prior   dealings    of   the    parties 
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were  either  tendered  and  rejected,  or  filed,  and  then 
stricken  out  by  the  court.  Before  any  trial  or  judg- 
ment Woodfolk  filed  his  bill  in  the  chancery  court, 
and  alleged  all  the  grounds  of  defense  to  the  notes 
relied  on  in  his  plea  at  law,  as  well  as  those  oil 
which  issues  were  taken,  or  those  rejected  or  stricken 
out  by  the  court.  He  obtained  an  injunction  against 
the  further  prosecution  of  the  suit  at  law  by  Perkins 
&  Co. 

At  a  subsequent  term  of  the  chancery  court,  on 
motion  of  Perkins  &  Co.,  the  injunction  was  so  modi- 
fied as  to  allow  them  to  proceed  to  judgment  on  the 
issues  in  the  circuit  court,  but  no  further,  thus  leav- 
ing the  injunction  in  force  as  against  any  enforcement 
of  the  judgment.  Accordingly,  judgments  were  taken 
on  the  notes,  upon  the  issues,  in  the  circuit  court. 
This  judgment  was  taken  by  default,  the  defendant 
Woodfolk  failing  to  appear  and  defend.  From  the 
judgment  so  rendered,  Woodfolk  took  an  appeal  in 
error   to   the   Supreme   Court. 

The  injunction  suit  in  chancery  was  prosecuted  to 
final  hearing  upon  the  issues  made  by  the  bill,  and 
the  bill  was  dismissed  upon  the  merits  of  the  case. 
Previous  to  the  final  hearing  of  the  cause,  however, 
Perkins  &  Co.  had  moved,  upon  their  answer,  for  a 
dissolution  of  the  injunction,  which  was  allowed,  but 
upon  the  condition  of  their  giving  a  refunding  bond. 
As  Perkins  &  Co.  were  non-residents,  and  unable  to 
give  the  security  required,  no  refunding  bond  was 
given,  and  consequently  the  injunction  continued  in  force. 

The   consequence   of   these    several    proceedings   was. 
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that  when  the  chancery  cause  was  determined  against 
Wood  folk,  and  his  bill  dismissed,  the  suit  at  law  was 
then  pending  in  the  Supreme  Court  upon  appeal  in 
error,  but  with  the  modified  injunction  of  Woodfolk 
still  in  force,  in  consequence  of  Perkins  &  Co.  failing 
to  give  the  refunding  bond  required,  but  the  legal 
effect  of  dismissing  the  injunction  bill  was  to  dissolve 
the  injuction,  and  allow  Perkins  &  Co.  to  proceed  at 
law.  But  their  judgment  had  been  superseded  by 
Woodfolk's  appeal  in  error  to  this  court,  and  the 
question  is,  how  could  Perkins  &  Co.  have  the  bene- 
fit of  their  decree  upon  the  merits  of  the  case,  so  as 
to  have  an  affirmance  in  this  court  of  their  judgment 
at  law,  without  again  trying  the  issues  in  the  suit  at 
law,   brought   here   by   appeal   in  error. 

Perkins  &  Co.  undertook  to  solve  this  question  by 
filing  the  present  bill,  in  which  they  set  out  in  detail 
all  the  proceedings  in  the  case  at  law  and  the  case 
in  chancery,  as  already  stated,  and  obtained  an  in- 
junction against  Woodfolk,  making  further  defense,  by 
his  appeal  or  otherwise,  to  the  judgments,  and  praying 
that  the  proceedings  in  the  chancery  suit  by  Woodfolk 
against  them  be  declared  a  release  of  errors,  if  any; 
that  the  injunction  be  made  perpetual,  and  that  their 
judgment   at   law  he   allowed   to   be   affirmed,   etc. 

Upon  the  answer  of  Woodfolk  admitting  all  the 
material  allegations  of  the  bill,  Special  Chancellor  Mc- 
Henry  held,  that  after  having  had  his  day  in  court  in 
all  matters  of  litigation  between  Woodfolk  and  com- 
plainants touching  the  notes  sued  on  at  law,  and  on 
which  judgments  were  received  at  law,  and  the  trans- 
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out  of  which  they  grew,  and  after  having,  in 
the  suit  in  the  chancery  court,  the  full  benefit  of  all 
the  defenses  which  he  could  make,  either  at  law  or 
in  equity,  he  could  not  be  again  permitted  to  litigate 
the  same  matters  in  the  law  courts,  either  by  appeal 
or  otherwise.  It  was  therefore  decreed  that  Woodfolk 
be  perpetually  enjoined  from  further  prosecuting  his 
appeal,  and  for  resisting  an  affirmance  of  the  judgments 
in   the   Supreme   Court. 

From   this  decree   Woodfolk   appealed   to   this  court. 

The  two  causes  have  heretofore  been  consolidated, 
or  ordered  to  be  heard  together.  It  is  manifest,  upon 
an  examination  of  the  record  in  the  chancery  court 
of  Perkins  &  Co.  against  Woodfolk,  that  in  the  case 
in  chancery  of  Woodfolk  against  Perkins  &  Co.,  Wood- 
folk  had  the  benefit  of  all  the  defenses,  whether  legal 
or  equitable,  that  he  could  have  made,  either  at  law 
or  in  equity,  against  the  notes  sued  on  at  law,  and 
that  the  decree  dismissing  his  bill  was  a  complete  ad- 
judication as  to  the  merits  of  the  entire  defense.  If 
the  suit  at  law  of  Perkins  &  Co.  against  Woodfolk 
had  remained  pending  in  the  circuit  court,  it  is  clear 
that  the  adjudication  in  the  chancery  suit  would  have 
constituted  an  effectual  bar  to  any  further  defense 
against   the  notes   under   the   plea   of  res  adjudicate. 

But  when  the  decree  in  the  chancery  suit  was 
rendered,  Woodfolk  had  removed  the  cause  by  appeal 
in  error  to  the  Supreme  Court.  As  the  jurisdiction 
of  that  court  is  only  appellate,  the  question  as  to  the 
right  of  Woodfolk  to  insist  upon  his  defense  in  this 
court  cannot   be   made    by   pleading   the   adjudication    of 
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the  chancery  court  in  bar  of  that  right.  But  the 
jurisdiction  of  the  chancery  court  to  restrain  parties  in 
the  Supreme  Court  from  proceeding  to  avail  themselves 
of  an  advantage  obtained  by  appealing  to  that  court, 
and  thereby  avoiding  the  effect  of  an  adjudication  of 
the  matters  involved  by  decree  of  the  chancery  court, 
especially  where  the  appealing  party  has  elected  to 
submit  those  matters  to  the  chancery  court,  and  to  en- 
join his  adversary  from  proceeding  at  law,  would  seem 
to  be  too  clear  to  admit  of  doubt  or  controversy.  It 
is  a  jurisdiction  which  would  seem  to  result  necessarily 
from  the  right  of  appeal  by  a  part;  at  law  to  a  court 
whose  jurisdiction  is  exclusively  appellate,  which  might 
thus  defeat  the  ends  of  justice,  unless  the  jurisdiction 
of  the  chancery   court   can    furnish   a   remedy. 

It  is  obvious  that  upon  a  proper  application  to  the 
chancellor  by  Perkins  &  Co.  before  the  final  hearing 
in  the  chancery  court,  an  order  might  have  been  made 
on  Woodfolk  to  elect  between  his  defenses  at  law  and 
in  equity,  if,  indeed,  his  election  was  not  conclusively 
made  by  filing  his  bill  to  enjoin  the  suit  at  law,  and 
insisting  on  making  his  defenses  in  equity.  If  some 
of  his  defenses  were  purely  legal  and  some  equitable, 
whenever  he  sought  the  chancery  court  as  the  forum 
to  try  his  equitable  defenses,  upon  taking  jurisdiction 
for  that  purpose,  to  prevent  multiplicity  of  suits,  that 
court  would  have  and  exercise  jurisdiction  as  to  the 
legal  as  well  as  the  equitable  defense.  Such  was  the 
course  in  the  chancery  suit,  which  was  prosecuted  by 
Woodfolk  to  final  hearing  on  all  bis  defenses.  He 
thereby   elected   to    make   all   defense?   Ju    the    chancery 
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oourt,  aud  thereby  effectually  estopped  himself  from 
afterward  insisting  on  his  defenses  in  the  law  court. 
As  Perkins  &  Co.  allowed  the  chancery  suit  to  pro- 
ceed to  final  adjudication,  without  requiring  Woodfolk 
to  dismiss  his  appeal,  or  to  dismiss  his  bill  in  chancery, 
as  they  had  a  right  to  do,  it  follows  that  they  had 
the  right  to  resort  to  the  restraining  and  injunctive 
powers  of  the  chancellor,  to  give  effect  to  their  decree 
on   the   merits   of  the   chancery   suit. 

By  sec.  3107  of  the  Code  a  judgment  by  confes- 
sion, or  the  suing  out  of  an  injunction  against  a  judg- 
ment at  law,  is  a  release  of  errors.  This  statutory 
provision  was  intended  to  carry  out  the  same  principle. 
The  fact  that.  Woodfolk's  injunction  was  obtained  be- 
fore judgment  at  law  can  make  uo  difference,  as  it 
continued  to  operate  after  the  judgment  was  rendered 
under  the  modification  of  the  injunction.  Having  in- 
voked the  injunctive  powers  of  equity  to  restrain  Per- 
kins &  Co.  from  proceeding  at  law  where  his  injunc- 
tion was  so  modified  as  to  allow  time  to .  proceed  to 
judgment,  he  still  had  the  benefit  of  his  injunction  as 
•gainst  the  enforcement  of  the  judgment,  and  therefore 
he  was  within  the  spirit  of  the  section  of  the  Code 
just   quoted. 

The  decree  of  the  chancellor  is  therefore  correct  on 
both  grounds,  and  is  affirmed,  and  the  judgments  of 
Perkins  &  Co.  in  the  circuit  court,  appealed  from  by 
Woodfolk,  are  affirmed,  with  the  costs  in  both 
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"W.  P.  Smith,  Adm'r,  v.  Thomas  &  Habbjbon,  Adm're. 

1.  The  modern  rule  an  to  the  mode  of  stating  a  trustee's  account  seems  to 

be,  to  treat  the  income  or  accretions  of  the  estate  daring  the  current 
year  as  unproductive ;  abating  the  same  with  legitimate  charges,  and 
allowing  interest  only  on  the  excess. 
Case  cited  i  Thompson  v.  Childress,  1  Tenn.  Chan.  Rep.,  369. 

2.  The  mode,  however,  adopted  by  the  master  in  this  case  was  sanctioned 

by  the  court  in  the  case  of  Jones  v.  Ward,  10  Yer.,  146,  and- the  de- 
cree of  the  chancellor  is  affirmed. 


FBOM    WILLIAMSON. 


Appeal  from  the  Chancery  Court.  W.  S.  Fleming, 
Chancellor. 

T.  W.  Tukley   for   complain  ant. 

G.    W.   Hicks   for   defendant. 

Maypield,  Sp.  J.,  delivered  the  opinion  of  the  court. 

The  complainant  prosecutes  an  appeal  to  this  court 
from  the  action  of  the  chancellor  in  overruling  excep- 
tions filed  in  his  behalf  to  the  report  of  the  clerk 
and    master. 

Susannah  W instead  was  tenant  for  life  to  a  large 
and  valuable  estate,  consisting  of  lands,  slaves,  etc., 
and  in  1853  she  entered  into  an  anti-nuptial  contract 
with  Jeremiah  Stephenson,  by  which  her  estate  was 
conveyed  to  Vm.  Harrison,  trustee,  to  be  held  and 
27— vol.  8. 
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managed  in  the  main  for  her  sole  and  separate  use. 
The  marriage  took  place,  the  trustee  accepted  and  ooar- 
tinued  in  the  execution  of  his  trusts  during  the  life- 
time of  Mrs.  Stephenson,  and  after  her  death,  which 
took  place  in  1862,  he  qualified  as  her  executor,  and 
entered  upon  the  discharge  of  the  further  trust  duties 
imposed  upon  him;  but  in  1865  he  also  departed  this 
life,  and  his  representatives  have  been  called  to  ac- 
count for  the  manner  of  the  execution  of  his  trusts, 
the  matter  now  pending  being  on  the  account  to  the 
complainant,  as  administratrix,  with  the  will  annexed, 
of  Mrs.  Stephenson,  which  was  taken  under  the  order 
of  the  court  below,  pronounced  in  pursuance  of  the 
decree   rendered   on    former   appeal  to   this  court. 

Annual  settlements  had  been  made  between  the 
parties  during  the  life-time  of  Mrs.  Stephenson,  and 
these   were   not   disturbed   in   taking   the   account. 

In  stating  the  account  the  master  allowed  as  com- 
pensation to  the  executor  and  trustee  (100  per  annum, 
and  he  charged  interest  on  receipts  by  the  trustee 
from  their  respective  dates  up  to  the  annual  rests, 
and  allowed  interest  on  disbursements  from  time  made 
up  to  the  annual  rests,  and  the  complainant  excepted 
to  the  compensation  and  to  the  mode  of  stating  the 
account. 

The  third  exception  by  complainant  was  not  in- 
sisted upon  on  the  hearing,  and  the  fourth  exception 
is  assigned  because  the  master  should  have  charged,  as 
against  the  trustee,  interest  at  the  rate  of  ten  per  cent, 
instead   of  six   per   cent. 

The   fifth   exception  was   sustained   by  the  chancellor, 
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and  the  sixth  and  last  exception  was  because  the  mastnr 
allowed  respondent,  administrator,  seventy-five  dollar* 
as  compensation  for  certain  services  Tendered  on  behalf 
of  the   estate   of  Mrs.    Stephenson. 

The  respondent  filed  certain  exceptions,  which,  how- 
ever, together  with  all  the  exceptions  filed  by  com- 
plainant, save  exception  five,  were  disallowed  and  over- 
ruled,  and    the   complainant   alone   appealed. 

We  are  not  satisfied  that  any  injustice  has  been 
done  complainant.  The  proof  shows  the  estate  to  have 
been  considerable,  the  number  of  slaves  large— exceed- 
ing sixty  in  number — and  we  think  the  compensation 
allowed  fully  justified  by  the  evidence.  As  to  the 
mode  of  stating  the  account,  the  modern  rule  seems 
to  be  to  treat  the  income  or  accretions  of  the  estate 
daring  the  current  year  as  unproductive,  abating  the 
same  with  legitimate  charges,  and  allowing  interest  only 
on  the  excess.  Perry  on  Trusts,  sec.  468;  Thompsam 
v.  Childress,  1  Cooper's  Chan.  Rep.,  369.  However, 
the  one  adopted  by  the  master  in  this  case  was  sanc- 
tioned by  this  court  in  the  case  of  Jones  v.  Ward,  10 
Yer.,  146,  and  we  fail  to  see  in  what  respect  com- 
plainant has  any  right  to  complain.  We  are  not  dis- 
posed to  increase  the  rate  of  interest  allowed.  White 
there  is  evidence  in  the  record  showing  that  the  intes- 
tate, Harrison,  was  a  man  possessed  of  considerable 
means,  and  was  accustomed  before  the  war  to  negotiate 
loans  at  a  high  rate  of  interest,  including,  perhaps, 
trust  funds  in  such  loans,  there  is  also  evidence 
that  from  and  after  1862,  he  had  on  hand  during  tke 
war   a  large   amount   of  funds  which   he   was   unable  te 


NASHVILLE: 


Collier  v.  Latimer. 


loan.  No  abatement  is  allowed  by  the  master  on  ac- 
count of  the  war,  and  no  notice  that  in  one  item  of 
J350,  as  half  of  the  hire  of  slave  Bill,  from  January 
1st,  1862,  interest  to  January  1st,  1871,  amounting  to 
$313.50,  is  charged.  On  the  whole  we  think  com- 
plainant should   be  satisfied. 

Affirm  the  decree  of  the  chancellor  with  costs. 


D.  D.  Collieb  v.  Naomi  Latimer. 

1.  EsMPtiOH.    Bead*  qf/amiliet.   Who  art.  A  widow  wbo  has  been  left  in 

possession  of  a  farm  and  its  appointments  by  her  husband's  death, 
which  she  has  cultivated  as  Bach  for  eleven  yean,  it  being  her  only 
means  of  support,  is  entitled  to  the  benefit  of  the  exemption  laws,  as 
the  bead  of  the  family  engaged  in  agriculture,  though  her  children 
are  married  and  not  living  with  her,  and  Bhe  has  rented  the  farm  to 
another  person,  who  uses  her  stock  in  its  cultivation,  she  having  re- 
served only  one  room  of  the  house  to  herself  for  occupation. 
Cases  cited  1  Sarah  M.  Vincent  v.  Geo.  W.  Vincent,  adm'r,  1  Heis.,  333; 

3  Hum.,  213. 
Code  cited :  Sees.  2112,  2288. 

2.  Same.    Same.    The  exemption  laws  are  to  be  construed  together  as  dif- 

erent  parts  of  one  act,  and  are  to  receive  a  broad  and  liberal  construe- 
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Appeal   from   the   Circuit  Court.       Rice,   Judge. 
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McAdoo  &  Laniek  for  plaintiff. 
Allen  &  Shackelford  for  defendant. 
Deadehick,  J.,  delivered  the  opinion  of  the  court. 

Collier,  a  constable  of  Humphreys  county,  levied  an 
execution  upon  and  took  in  hie  possession  a  horse, 
and  cow  and  calf,  as  the  property  of  defendant.  She 
replevied  the  animals,  and  upon  an  agreed  state  of 
facts,  submitted  to  the  Judge  of  the  Cironit  Court  of 
Humphreys  county,  he  decided  in  favor  of  said  Naomi, 
and  Collier  appealed    to  this  court. 

The  facte  agreed  are,  in  substance,  that  the  levy  was 
valid  and  the  seizure  lawful,  unless  the  property  was 
■exempt  from  execution,  as  being  the  only  property  of 
the  kind  owned  by  said  Naomi.  It  was  also  agreed 
that  defendant  was  a  widow,  whose  husband  had  been 
dead  eleven  years;  that  she  had  children,  but  they 
were,  at  the  time  of  the  levy,  all  of  full  age,  and 
had  married  and  left  their  mother,  leaving  her  living 
on  the  place  or  farm  where  she  had  resided  at  the 
time  of  and  ever  since  her  husband's  death,  be  being 
the  owner  of  the  farm  at  the  time  of  his  death,  and 
that  she  had  cultivated  the  farm  every  year  since  her 
husband's  death  up  to  the  time  of  the  levy ;  and 
that  she  is  still  living  on  the  place,  occupying  one 
room  for  herself,  which  is  rented  oat  for  the  present, 
and  the  horse  seized  was,  by  her  contract,  to  be  used 
in  making  the  crop;  that  the  farm  was  her  only  means 
-of  subsistence,  and  thB  contract  for  renting  was  made 
■when   the  property  was  seized;    that   none   of  her  ehil- 
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dreo  lived  with  her,  sod  fifteen  days  before  the  levy 
her  brother,  who  had  lived  with  her  a  few  months, 
left  her,  and  she  had  do  family  at  the  time  of  the 
levy  bat  herself.  Upon  the  death  of  the  husband 
the  exempt  property  belonging  to  him  is  likewise  ex- 
empt in  the  hands  of  the  widow,  for  her  own  benefit 
if  there  be  no  children,  or  for  their  joint  benefit  if 
mere  are  children.  Code,  see.  2288.  By  see.  2112 
the  same  provision  is  made  in  favor  of  the  wife  whose 
husband  absconds.  It  is  next  shown  that  any  of  the 
property  in  controversy  belonged  to  the  husband  of 
defendant  at   the   time   of   his  -  death. 

But  these  provisions  are  cited  as  showing  the  policy 
of  the  statutes  upon  the  subject  of  exemption  to  give 
the  widow  its  benefits,  even  if  there  be  no  children  r 
and  all  these  exemption  laws,  it  has  been  often  held 
by  this  court,  are  to  be  construed  together  as  different 
parts  of  one  act,  and  are  to  receive  at  the  hands  of 
the  courts  a  broad  and  liberal  construction,  bo  as  to 
favor  the  remedy  intended  by  the  Legislature.  Accord- 
ingly, it  has  been  held  that  a  widowed  daughter,  re- 
siding with  her  father,  and  eating  at  the  same  table, 
whose  children  also  lived  with  her  at  her  father's,  and 
cultivated  part  of  his  farm,  waB  the  head  of  a  family 
within  the  meaning  of  the  exemption  laws.  3  Ham., 
213. 

Upon  like  reasons,  and  for  similar  purposes,  it  has 
also  been  held  by  this  court,  in  a  recent  case,  that  a 
jackass  is  a  horse  within  the  meaning  of  said  acts. 
1    Heis.,  333. 

In   the   case   cited   in   3   Hum.,   referring   to   a   New 
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York  case  upon  a  statute  similar  to  ours,  this  court 
said  that  a  man  thirty-five  or  forty  years  old,  residing 
with  his  step-mother,  having  no  wife  nor  children,  was 
not  a  householder,  because  he  had  no  family,  had  no 
control  of  the  house,  and,  consequently,  could  not  he  a 
householder.  But  in  this  case,  although  defendant  had 
no  children  living  with  her  at  the  time  of  the  levy, 
she  had  control  of  the  house,  as  she  had  had  ever 
since  the  death  of  her  bosband,  and  as  before  the 
children  grew  up  and  left  her,  and  was  a  housekeeper, 
and  the  head  of  her  establishment,  engaged  in  agricul- 
ture for  her  support,  and  falls  within  the  spirit  and 
meaning  of  the  acts  exempting  certain  articles  of  per- 
sonalty from  execution  in  hands  of  heads  of  families 
engaged  in  agriculture,  and  we  think  the  judgment  of 
the   circuit   court   was   correct,   and   affirm   it. 


NASHVILLE : 
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Jno.  C.  Febriss  v.  J.  Williamson. 

Coumty  Court.  She>-ijf.  PtMe  properly.  Court  hoam.  Owtody  and  tan 
of.  While  the  statute  makes  it  a  duty  of  the  sheriff  of  the  county  to 
take  care  of  the  court-house  and  grounds,  yet  the  county  court  may 
create  the  office  of  janitor,  and  annually  elect  some  one  to  fill  the 
same,  with  a  salary  attached,  to  be  paid  by  warrant  issued  by  the 
county  jndge. 
Code  cited :  Sec.  411  A  mo. 


FROM   DAVIDSON. 

Appeal  from  the  Law  Court.  Jo.  C.  Gum), 
Judge. 

No  counsel  marked. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 

At  the  January  term,  1875,  of  the  County  Court 
of  Davidson  county,  it  was  ordered  that  the  court  an- 
nually elect  a  janitor  for  the  court-house,  to  have  a 
salary  of  $600  a  year,  to  be  paid  monthly.  Under 
this  order  James  Williamson  was  elected  and  entered 
upon   the  discharge   of  his  duties. 

On  February  1,  1875,  he  applied  to  John  C.  Fer- 
riss,  County  Judge  of  Davidson  county,  for  a  warrant 
for  his  month's  services  as  janitor.  Ferriss  refused  to 
issue  a  warrant,  whereupon  Williamson  applied,  by  pe- 
tition, to  the  judge  of  the  law  court  for  an  alternative 


DECEMBER  TERM,  1874. 


Ferries  t,  Williamaon. 


mandamus,  which  was  granted.  Ferries  demurred  to 
the  petition  upon  the  ground  that  there  is  no  law 
authorizing  the  action  had  by  the  justices  of  Davidson 
county,  and  if  he  should  issue  the  warrant  he  would 
be  acting  without  law  or  authority. 

The  judge  of  the  law  court  overruled  the  demurrer, 
and  ordered  a  peremptory  mandamus  to  issue,  from 
which  judgment  Ferriss  has  appealed. 

The  court-house  is  one  of  the  county  buildings 
which  the  county  court  is  empowered  to  erect  and 
keep  in  order  and  in  repair.  The  sheriff  of  the 
county  has  charge  of  the  court-house,  unless  some 
other  person  is  specially  appointed  by  the  court  for 
that  purpose. 

The  judge  of  the  county  court  is  the  accounting 
officer  and  general  agent  of  the  county,  and  has  the 
care  and  custody  of  all  the  county  property,  except 
such  as  is  by  law  placed  in  the  custody  of  other 
officers.       Code,  sec.   411    et  aeq. 

These  provisions  of  the  law  are  explicit  and  unam- 
biguous. The  sheriff  of  the  county  is  the  officer 
specially  designated  to  have  charge  of  the  court-house, 
that  is,  to  have  custody  of  it,  and  to  protect  it  from 
trespassers  and  intruders,  and  to  keep  it  and  the  grounds 
attached  thereto  in  order.  But  the  county  court  has 
the  power  to  appoint  another  person  to  perform  these 
duties.  The  oouuty  judge  or  chairman  has  uo  custody 
or  charge  of  the  court-house,  for  the  reason  that  the 
care  and  custody  of  court-houses  are  given  to  the 
sheriff. 

In   the   exercise  of  the   power  conferred   upon   them, 
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the  justices  of  the  county  determined  to  relieve  the 
sheriff  of  the  duty  of  taking  charge  of  the  court-honse 
of  Davidson  county,  but  to  appoint  the  relator  to  dis- 
charge the  duties  of  taking  charge  of  it,  and  they 
designate  as  janitor  of  the  court-house,  that  is,  the 
door-keeper  or  porter  of  the  court-house,  meaning 
thereby  to  impose  upon  him  the  same  duties  which 
the  law  imposes  on  sheriffs  in  regard  to  the  care,  ens- 
tody,  and  protection  of  court-houses,  and  the  grounds 
attached. 

We  think  it  clear  that  the  county  court  had  the 
authority  of  law  for  making  the  appointment,  and  that 
the  county  judge  was  bonnd,  as  financial  agent  of  the 
county,  to  issue  his  warrant  in  pursuance  of  the  order 
of  the   county   court. 

There  was,  therefore,  no  error  in  the  judgment  of 
the   law   court,   and    the   same   is   affirmed. 
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Charity  Wabren  et  al.  v.  T.  C.  Williamson  A  al. 

Bili-s  and  Notes.  Gwnpromise.  Silfieitnt  legal  eowideralion.  BTien.  Fraud  and 
mistake.  Oonfrade.  Where  a  note  is  given  to  prevent  threatened  litigation, 
both  parties  to  the  transaction  acting  in  good  faith,  and  being  uncer- 
tain as  to  their  rights,  such  a  compromise  will  constitute  a  sufficient 
legal  consideration  to  sustain  the  validity  of  the  note,  though  it  should 
afterward  appear  there  waa  no  legal  liability  as  to  the  maker,  be- 
cause the  bar  upon  the  question  was  uncertain  at  the  time,  and  they 
acted  under  an  honest  mistake  concerning  their  rights,  without  fraud 
or  undue  persuasion. 


FROM    SMITH. 


Appeal  from  the  Chancery  Court,  Wm.  G.  Craw- 
ut,  Chancellor. 

J.  W.  HEAD    for    complainant. 

Jas.  W.  McHenry   for   defendant. 

McE'ahland,  J.,  delivered  the  opinion   of  the  court 

At  a  sale  of  certain  lands  belonging  to  a  portion  of 
the  defendants  by  a  decree  of  court,  Charity  Warren 
became  the  purchaser,  and  gave  her  note,  with  security. 
She  made  two  payments,  one  in  the  year  1862,  of 
$520,  in  Confederate  money.  The  payment  was  re- 
ceived by  the  clerk  of  the  court,  and  paid  over  to 
T.  C.  Williamson,  guardian  of  some  of  the  parties 
entitled,   who   were   minors.       He   loaned  the  money  to 
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-one  Wheeler,  and  took  his  note  and  security.  In 
1866,  the  balance  on  the  notes  being  due,  judgment 
■was  taken,  which  was  about  to  be  enforced  by  execu- 
tion, when  an  arrangement  was  made  by  which  new 
notes  were  given  for  the  remainder,  and  the  judgment 
was  satisfied,  the  title  of  the  land  vested  in  the  pur- 
chaser. At  and  about  the  same  time,  and  as  part  of 
the  same  transaction,  Mrs.  Warren  gave  her  note,  with 
•  the  other  complainants  as  sureties,  to  the  parties  in 
interest,  for  said  sum  of  $524,  being  the  aforesaid 
payment  in  Confederate  money,  treating  the  payment 
as  a  nullity.  A  payment  was  afterward  made  upon 
this  note,  and  in  1870  a  new  note  given  for  the 
balance,  upon  which  suit  was  brought  at  law,  when  the 
present  bill  was  filed  to  enjoin  the  collection. 

The  first  ground  for  relief  is,  that  the  note  was  given 
without  consideration,  and  second,  that  it  was  given 
under  a  mistake  of  law  and  fact,  superinduced  by  some 
of  the  defendants. 

The  facts  in  brief  appear  to  be  that  the  parties, 
under  the  advice  of  counsel,  believed  that  the  money 
loaned  to  Wheeler  could  not  be  collected,  and  that 
the  payment  made  by  Mrs.  Warren  to  the  clerk  was 
not  in   law   valid,   and   could   be   disregarded. 

According  to  the  holding  of  the  courts  from  the 
close  of  the  war  nntil  September,  1870,  the  debt  on 
Wheeler  for  the  Confederate  money  in  question  could 
not  have  been  collected.  In  fact,  a  bill  was  filed  by 
Wheeler,  and  a  decree  had  perpetually  enjoining  the 
collection  of  the  note,  but  this  was  after  the  first  note 
in   controversy    was   given    by   Mrs.   Warren. 
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We  think  the  proof  fails  to  show  any  fraud,  mis- 
representation, or  unfair  advantage  taken  by  the  de- 
fendants, or  any  of  them.  Wheeler  had  refused  to 
pay  his  note  for  the  money,  and  the  defendants  were 
advised  that  they  could  not  compel  him  to  pay.  They, 
or  one  of  them,  then  applied  to  Mrs.  Warren,  or  her 
agent,  to  pay  or  secure  the  same.  She  was  advised 
by  her  attorney  that  she  would  have  it  to  pay,  the 
balance  of  the  debt  had  fallen  due,  and  was  reduced 
to  judgments.  Mrs.  Warren  and  her  sureties  desired 
to  get  time  by  giving  a  new  note  or  notes  for  this 
judgment.  They  also  agreed,  as  part  of  this  arrange- 
ment, to  secure  the  principal  of  this  $520  payment, 
die  defendants  remitting  the  interest  for  some  four  years. 
This  arrangement  was  agreed  to,  both  parties  suppos- 
ing that  the  defendants  were  in  law  entitled  to  the 
whole  of  the  1520,  with  interest,  but,  by  way  of  com- 
promise, they  accepted  a  note   for   the   principal   only. 

Soon  after  this  Wheeler  filed  his  bill,  and  the  de- 
fendants having  been  secured,  suffered  a  decree  to  go 
by  default,  perpetually  enjoining  the  collection  of  the 
note   on   him. 

The  first  question  is,  was  the  note  in  controversy 
supported  by  any  legal  consideration?  According  to 
our  holding  of  the  law,  and,  we  believe,  in  general 
the  mling  of  onr  predecessors,  the  original  liability  of 
Mrs.  Warren  on  her  note  to  the  clerk  was  discharged 
pro  tanto  by  the  payment  in  Confederate  money,  bat 
St  the  time  there  was  uncertainty  as  to  this;  in  fact, 
the  decisions  that  had  then  been  made  by  this  court 
strongly   indicated    that    such   payments   would    be    held 
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absolutely   void.       See    Wright   «fr    Gmtrdl  v.    Overall,  3 
Col.,  336. 

Id  subsequent  cases,  however,  the  court  held  that 
they   would   not   disturb   executed   contracts. 

In  this  attitude  the  parties  were  uncertain  as  to 
their  legal  rights.  They  were  advised  upon  good  au- 
thority that  the  notes  on  Wheeler  for  the  Confederate 
money  could  not  be  collected.  This  being  so,  either 
the  parties  to  whom  the  rand  belonged,  or  Mrs.  Warren, 
must  lose  the  amount,  and  they  were  advised,  accord- 
ing to  the  apparent  holding  of  the  courts,  that  Mrs. 
Warren  was  legally  bound  for  the  payment,  and 
Williamson,  the  guardian,  in  accordance  to  what  he 
supposed  to  be  his  duty,  notified  Mrs.  Warren,  or  her 
agent,  that  unless  the  matter  was  arranged  he  would 
bring  suit.  To  settle  this  controversy,  and  adjust  the 
anticipated  litigation,  the  compromise  was  made,  and 
the  note  given.  This  constituted  a  valid  consideration 
for  the  note,  although,  as  the  law  is  now  held,  it  Is 
clear  that  Mrs.  Warren  was  not  legally  liable  for  the 
demand. 

We  do  not  say  that  litigation,  threatened  for  the 
purpose  of  extorting  money  illegally,  would  constitute 
a  valid  consideration  for  a  promise  to  pay,  but  when 
the  parties  are  acting  in  good  faith,  and  are  uncertain 
as  to  their  rights,  a  compromise  made  to  avoid  litiga- 
tion will  be  a  good  consideration  for  an  obligation 
assumed,  although  it  afterward  appear  clearly  that  there 
was  no  legal  liability,  if  it  was  uncertain  at  the  time, 
it  will  be  upheld.  See  Kerr  on  Fraud.  Mistakes, 
403,  404. 
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The  next  question  is,  can  the  complainants  be  re- 
lieved upon  the  ground  of  mistake.  We  think  they 
were  not  laboring  under  any  mistake  of  fact,  bnt 
simply  a  mistake  of  law,  as  to  their  legal  rights.  In 
general,  a  mistake  or  ignorance  of  law  is  no  ground 
for  relief  against  a  contract  freely  entered  into.  There 
are  cases  apparently  exceptions  to  this  rule,  as  where  a 
party,  acting  in  ignorance  of  a  plain  and  settled  prin- 
ciple of  law,  gives  up  a  portion  of  his  indisputable 
property  to  another  under  the  name  of  a  compromise. 
Equity  will  relieve  him  from  the  effect  of  the  mistake. 
Story  on  Equity,  sec.  121.  But  Judge  Story  says: 
"That  whatever  exception  there  may  be  to  the  general 
rule,  they  are  not  only  few  in  number,  but  will  be 
found  to  have  something  peculiar  in  their  character, 
and  to   involve  other  elements  of  discussion."     Sec.  116. 

Where,  accompanying  the  mistake,  there  is  ignor- 
ance, weakness,  or  misplaced  confidence  upon  the  one 
side,  or  unconscionable  advantage  obtained,  or  some 
other  element  involved,  relief  may  be  granted.  Bat 
if  a  compromise  of  a  doubtful  right  is  fairly  made  be- 
tween parties,  its  validity  cannot  depend  npon  any  sub- 
sequent adjudication  of  that  right.  If  the  argument 
was  reasonable  and  fair,  it  will  be  binding,  especially 
if  the  party  having  the  advantage  may  in  good  con- 
science retain  it.      Sec.   131. 

It  is  argued  that  the  defendant,  T.  C.  Williamson, 
falsely  represented  that  Wbeeler  had  already  brought 
suit  and  obtained  relief  against  his  note  before  the 
note  in  controversy  was  given,  but  upon  the  entire 
record   we   think   this   fact   is   not   established. 
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It  is  a  case  where  both  parties  acted  with  fairness, 
bnt  in  uncertainty  as  to  their  legal  rights.  Although 
they  acted  under  the  advise  of  counsel,  it  was  then 
very  uncertain,  in  fact,  to  their  counsel  how  their  righto 
would  have  been  determined  by  the  courts,  it  being 
immediately  after  the  close  of  the  war,  when  many 
difficult   questions   arose. 

In  this  view,  is  it  unconscionable  for  the  defendants 
to  hold  on  to  their  obligation  upon  the  complainants? 
The  defendants  have  lost  the  fund  received,  the  money 
loaned  to  Wheeler,  in  this,  they  only  submitted  to 
the  law  as  then  expounded.  One  party  or  the  other 
must  now  lose  it.  The  complainants  voluntarily  as- 
sumed the  payment  under  the  compromise,  and  as  a 
consequence  the  defendants  did  not  resist  the  suit  of 
Wheeler,  which  possibly,  but  for  this,  they  might  have 
delayed,   and   in   the   end   successfully   resisted. 

We  conclude  that  the  defendants  may  conscientiously 
retain  the  advantage,  and  that  complainants  are  en- 
titled  to   no   relief. 

An  amended  bill  was  filed,  charging  that  the  sale 
of  the  land  by  the  county  court  was  void.  Without 
reviewing   the   facts   we   hold   it   was   not. 

The  decree  of  the  chancellor  dismissing  the  bill 
must   be   affirmed   with   costs. 


DECEMBER  TERM,  1874. 


Foster  v.  Jackiton. 


Foster   et   al  v.   Jackson   et   cd. 

1.  Client  and  Attorney.     Fees  may  be  set  Off  to  client's  demand.     When. 

Where  fees  are  due  an  attorney  for  services  rendered  a  person,  who 
sues  him  for  moneys  collected  and  not  paid  over,  such  indebtedness 
will  constitute  a  proper  set-off  against  the  plaintiff's  demand. 

2.  Evidence.    leading  and  Practice.     Proof  should  correspond  with  the 

allegations  in  the  declaration,  and  a  verdict,  where  such  illegal  testi- 
mony has  been  admitted,  will  be  reversed,  unices  it  clearly  appears 
that  the  error  has  not  prejudiced  the  party  complaining. 


FROM  DAVIDSON. 


Appeal   from  the  Law  of  Nashville.       J.  C.   Guild, 
Judge. 

Malone  &  Martin  for  plaintiffs. 

R.   L.    Cartjthers   for   defendant. 

McFarland,  J.,  delivered   the  opinion  of  the  court. 

Foster  &  McEwen,  a  law  firm  in  Nashville,  had 
in  their  hands  for  collection  certain  claims  on  Jackson 
and  Adame  due  to  other  parties.  To  secure  the  pay- 
ment of  this  indebtedness  Jackson  and  Adams  assigned 
and  transferred  to  Foster  &  McEwen  certain  notes 
and  judgments  on  third  parties.  A  receipt  or  writ- 
ing showing  this  transaction  was  signed  by  Foster  & 
McEwen  and  Jackson  and  Adams.  It  specifies  the 
claims  assigned,  and  stipulates  that  Foster  &  McEwen 
were  to  use  their  best  endeavors  to  collect  said  claims 
28— vol.  8. 
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and  apply  the  proceeds  to  the  payment  of  said  in- 
debtedness; and  if  anything  remained,  to  pay  the  same 
to  the  order  of  Jackson  and  Adams.  The  claims  on 
Jackson  and  Adams,  intended  to  be  secured  by  this 
arrangement,  or  part  °f  them,  remained  unpaid,  and 
they  were  subsequently  sued  on  one  of  these  claims. 
Jackson  and  Adams  brought  this  action  against  Foster 
&  McEwen  to  recover  the  amount  alleged  to  have 
been  collected  on  the  claims  transferred  to  them  and 
not  accounted  for.  The  verdict  and  judgment  were 
in  their  favor,  and  a  new  trial  being  refused  the  de- 
fendants, they  have  appealed  in  error.  The  court  be- 
low, over  the  defendant's  objection,  admitted  evidence 
tending  to  show  that  some  of  the  claims  transferred 
by  the  plaintiff  to  the  defendants  might  have  been 
collected  if  due  diligence  had  been  used,  and  also 
charged  the  jury  that  the  plaintiffs  would  be  enti- 
tled to  recover  the  amount  of  any  of  these  claims 
which  the  defendant  might,  with  due  diligence,  have 
collected,  though  not  in  fact  collected.  This,  we 
think,  was  erroneous.  The  case  made  in  the  declar- 
ation is,  that  the  defendants  collected  the  money  and 
failed  to  pay  it  over,  and  the  action  is  brought  to 
recover  the  money  thus  collected.  The  averments  are 
distinct,  and  admit  of  but  one  construction.  While 
technical  forms  in  pleadings  are  not  now  required,  still 
the  parties  should  be  confined  to  the  case  made  in 
the  pleadings.  The  proof  should  correspond  with  the 
allegations.  The  parties  ought  not  to  be  allowed  to 
charge  one  case  in  their  pleadings  and  prove  a  case 
substantially   different.       And   we    think    a   charge    that 
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an  attorney  collected  the  money  on  a  debt  dne  his 
•client,  and  failed  to  pay  it  over,  is  substantially  dif- 
ferent from  proof  that  he  did  not  collect  the  money, 
but  might  have  done  so  with  due  diligence.  But  it 
is  said  the  defendants  were  not  prejudiced  by  this  er- 
ror; that  the  jury  only  included  in  their  verdict  the 
amount  of  money  actually  collected  by  the  defendants 
and  not  paid  over,  and  predicated  nothing  upon  the 
ground  of  negligence  in  failing  to  collect  other  claims. 
But  we  cannot  undertake  to  say  that  this  is  so.  The 
illegal  evidence  was  heard;  the  jury  were  told  that 
they  might  predicate  their  verdict  upon  it,  and  we 
cannot  know  that  they  did  not.  It  is  different  when 
we  can  see  clearly  that  the  error  has  not  prejudiced 
the  party.  The  next  error  assigned  is,  that  the  judge 
held  in  his  charge  that  the  defendants  were  not  en- 
titled to  retain  out  of  the  money  collected  by  them 
anything  on  account  of  their  fees  for  collection.  It 
seems  that  this  has  been  so  held  in  some  cases,  bat 
it  is  certainly  difficult  to  see  the  principle  of  this  doe- 
trine.  The  attorney's  fee  is  an  account  of  services 
rendered  for  the  party  who  employs  him.  If  not  de- 
manded or  paid  in  advance,  it  certainly  becomes  due 
when  the  service  is  rendered.  If,  after  this,  the  at- 
torney is  gnilty  of  default  in  not  paying  over  money 
of  his  client  received  by  him,  we  do  not  see  that  he 
should  thereby  forfeit  the  fee  already  earned.  His 
duty  was  to  pay  over  the  amount  collected  less  his 
fees,  and  the  proceedings  against  him  is  to  compel 
bim  to  do  this.  That  the  client  is  compelled  to  re- 
sort   to    legal    proceedings    to  compel    the    payment  of 
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the  money,  ought  not,  in  principle,  to  alter  the  case, 
as  this  is  no  greater  hardship  than  falls  upon  all 
plaintiffs  who  are  compelled  to  resort  to  practical  pro- 
ceedings to  enforce  their  rights.  Under  our  law  they 
do  not  receive  any  more  in  an  action  exootUraciu  than 
they  were  entitled  to  receive  without  the  action.  If 
the  attorneys  in  this  case  had  paid  the  money  without 
eait,  they  would  have  had  the  right  to  retain  the 
fees;  the  plaintiffs  would  only  have  been  entitled  to 
the  balance,  and  we  think  that  the  rights  of  neither 
party  are  enlarged  or  diminished  hy  the  bringing  the 
suit,  but  the  action  is  simply  to  enforce  what  the 
party  was  entitled  to  without  suit.  We  hold  that  if 
the  fees  were  due  from  the  plaintiffs  for  services  ren- 
dered for  them,  that  they  should  be  set  off  against 
the  plain  tins'  demand. 
Reverse   the  judgment. 
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John  L.  Spublock,  Adm'r,  v.  Nancy  Eables  et  al 

and 

Nancy  Eables  et  al.  v.  John  L.  Spublock  et  al. 

1.  Executors  and  Abioni9TIUTOBS.    Sureties  on  bond  of,  liable  fir  what. 

Dutiet  of  executor.  Defendant*  doe  from  executor  to  testator  before  death. 
Sureties  liable  for.  Where  a  creditor  dies  leaving  &  will,  by  which  he 
appoints  his  debtor  his  executor,  the  sureties  on  the  bond  of  the  exec- 
utor are  liable  for  the  debt  due  from  the  debtor  to  his  testator,  at  the 
nuit  of  the  legatees,  who  are  entitled  to  the  fund,  if  with  due  and 
proper  diligence  the  same  could  have  been  collected,  had  it  been  due 
from  a  third  party,  and  the  executor  required  to  collect  the  same. 

Case  cited:  Hughlett  v.  Hughlett,  5  Hum,  467-173. 

Code  cited :  Sees.  2223-2252. 

2.  Same.    Same.    Where  a  suit  in  pending  for  the  recovery  of  a  claim, 

without  evidence  of  fraud  or  auch  gross  negligence,  aa  might  imperil 
the  debt,  ordinarily  the  executor  should  not  be  charged  with  the  same. 


FROM    WARREN. 


Appeal  from  the  Chancery  Court.  A.  S.  Marks, 
Chancellor. 

W.   E.   B.  Jones  for  Spurlock. 

James  8.   Barton  for  Earles. 

Freeman,    J.,    delivered    the   opinion   of   the   court. 

In  1863  Lucy  Forest  died  leaving  a  will,  by  which 
she  appointed  John  L.  Spurlock  and  James  Spurlock 
her   executors.       John    L.   seems    alone    to   have    taken 
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upon  himself  the  duties  of  the  trust,  qualifying  as  such 
la    1866. 

The  questions  to  be  decided  in  this  case  arise  on 
a  cross-bill  filed  by  Nancy  Earles  and  others,  legatees 
under  the  will,  seeking  an  account  of  said  estate  from 
the  executor,  and  to  charge  him  and  his  securities  on 
his  bond  for  the  amount  ascertained  to  be  due.  It 
is  charged  in  the  bill  in  general  terms  that  the 
amount  of  personal  estate  with  which  the  executor  is 
ohargeable  is  between  eight  and  ten  thousand  dollars. 
The  bond  is  stated  to  have  been  substantially  in  the 
usual  form,  with  condition  to  be  void  if  said  Spur- 
lock shall  faithfully  perform  his  duties  as  executor. 
Id  the  answer  of  Spurlock  there  is  a  general  denial 
of  the  charge  that  he  was  chargeable  with  eight  or 
ten  thousand  dollars,  and  then  a  particular  explana- 
tion of  the  items  with  which  he  had  charged  himself 
in  his  inventory  rendered  to  the  county  court,  among 
other  things,  he  says  that  a  portion  of  the  money  re- 
ceived by  him  was  received  as  the  attorney  of  Lucy 
Forest   before   her   death,   and   accounted    for   to   her. 

The  question  of  the  amount  with  which  the  exec- 
utor was  ohargeable  being  referred  to  the  master,  on 
the  coming  in  of  his  report  exceptions  were  filed  by 
the  surety,  James  P.  Thompson,  which  were  overruled 
and  a  writ  of  error  prosecuted  to  this  court.  The 
question  raised  by  said  exceptions  are  alone  before  us 
for  revision.  The  leading  question  presented  is  as 
follows:  that  several  items  with  which  the  clerk  has 
charged  Spurlock  and  his  sureties  were  moneys  which 
had     been     received    by    Spurlock    as    the    attorney    of 
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Lucy  Forest,  and  such  moneys  being  bo  in  his  hands 
■were  there  at  her  death,  and  before  his  qualification 
as  executor.  In  other  words,  the  question  distinctly 
presented  by  the  exceptions  is,  whether,  where  a  cred- 
itor dies  leaving  a  will,  by  which  he  appoints  his 
debtor  bis  executor,  the  sureties  on  the  bond  of  the 
executor  are  liable  for  the  debt  due  from  the  debtor 
to  his  testator  at  the  sait  of  legatees  who  are  enti- 
tled to  the  fund.  This  precise  question,  so  far  as 
we  are  aware,  has  never  been  presented  in  any  case 
in  our  State,  nor  have  we  been  pointed  to  any  case 
in  which  the  question  has  been  decided.  We  shall 
endeavor  to  solve  it  by  the  application  of  general  prin- 
ciples that  have  been  settled  by  adjudication,  which 
bear  on  the  question.  By  the  terms  of  the  bond 
given  in  such  cases,  the  executor  is  bound  well  and 
truly  to  perform  all  the  duties  required  by  law  of 
him  as  executor,  and  his  sureties  are  responsible  for 
his  failure  so  to  do.  Code,  sec.  2223.  By  our  law, 
sec.  2252,  "Every  debtor's  property,  except  Buch  as 
may  be  specially  exempt  by  law,  is  assets  for  the 
payment  of  debts."  This  provision  has  not  enlarged 
the  duties  or  liabilities  of  executors  as  such,  and  these 
liabilities  are  still  confined,  so  far  as  his  official  bond 
is  concerned,  to  the  faithful  administration  of  the 
"goods  and  chattels,  rights  and  credits,"  which  were 
of  his  intestate,  that  is  his  legal  assets  and  effects,  as 
contradistinguished  from  equitable  assets,  such  as  money 
arising  from  the  sale  of  land  devised  to  be  sold  for 
the  payment  of  debts,  such  proceeds  are  held  "net  to 
be   testamentary,   and    the    executor   not    bound    to   put 
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them  in  his  inventory."  See  HugMett  v.  Hughlett  et 
al.,  5  Hum.,  467-473,  for  an  eloborate  discussion  of 
these  questions  by  Judge  Turley.  Legal  assets  are 
each  as  come  into  the  hands  and  power  of  an  exec- 
utor, or  such  as  he  is  entrusted  with  by  law,  by 
virtue  of  his  office,  to  dispose  of  in  the  course  of  His 
administration;  or  in  other  words,  whatever  an  exec- 
utor or  administrator  takes  qua  executor  or  adminis- 
ter, or  in  respect  to  his  office,  is  to  be  considered  as 
legal  assets.  Williams  on  Executors,  vol.  2,  5th  ed., 
p.  1522.  Perhaps  it  is  as  accurate  a  statement  aa 
can  be  made  of  the  doctrine  that  all  assets  such  aa 
may  be  reached  at  law,  and  such  as  a  creditor  suing 
the  executor  in  action  at  law  for  a  debt  due  from 
the  testator,  might  bring  forward  in  evidence  to  dis- 
prove the  executor's  plea  of  plene  administramt,  are 
legal  assets,  and  included  in  the  duties  and  liabilities 
of  the  executor  on  bis  bond,  and  as  a  matter  of 
course  the  sureties  are  liable  to  the  same  extent.  5 
Hum.,  469;  Williams  on  Executors,  same  edition,  pp. 
1519-20. 

With  these  principles  settled,  we  proceed  to  the 
question  presented,  is  the  debt  due  to  the  estate  in 
the  hands  of  the  executor,  and  from  him  such  assets, 
that  if  sued  for  a  debt  of  his  intestate,  and  the  plea 
of  plene  admini&travU  put  in  by  him,  the  creditor  could 
defeat  the  plea  by  showing  the  existence  of  such  debt 
due  from  the  executor?  Or,  as  in  this  case,  can  the 
executor  or  his  sureties  say,  iu  answer  to  a  legatee 
seeking  an  account  of  the  estate,  that  the  collection 
of   this   fund    was    not    included    in    the   duties  of    the 
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executor    as    such,   and    be    bound    to   account    for   the 
same  as  legal  assets  of  his  testator  or  testatrix. 

By  the  common  law  the  appointment  by  a  cred- 
itor as  his  executor  extinguished  the  debt  on  the  prin- 
ciple that  the  executor  could  not  sue  himself,  and 
his  appointment  to  the  office  suspends  the  action  for 
the  debt,  and  where  a  personal  action  is  once  sus- 
■  pended  by  the  voluntary  act  of  the  party  entitled  to 
it,  it  is  forever  gone  and  discharged.  Williams  on 
Executors,  1179.  This  rule,  based  on  reasons  entirely 
technical,  was,  as  is  usual  in  such  cases,  pushed  to 
its  fullest  logical  extent  by  the  early  common  law 
judges  of  England,  so  that  it  was  held  that  when  one 
only  of  several  executors  was  indebted,  the  like  re- 
sult followed,  as  all  must  join  in  the  suit  for  the  re- 
covery while  these  principles  are  settled.  Williams  on 
Executors  says,  "It  must  be  observed  that  as  between 
the  debtor  executor  and  the  creditors  of  the  testator, 
this  doctrine  is  only  applicable  where  there  are  suffi- 
cient assets  to  satisfy  the  testator's  debts,  for  it  would 
be  unfair  to  defraud  tbe  creditors  of  their  just  debts 
by  a  release  which  is  absolutely  voluntary,  and  there- 
fore the  debt  due  from  tbe  executor  shall  be  consid- 
ered on  their  behalf  as  assets  in  his  hands,  and  so  it 
is  said  that  if  "H.  be  bound  to  J.  S.  in  a  bond  of 
$100,  and  then  J.  S.  make  H.  his  executor,  he  has 
actually  received  so  much  money,  and  is  answerable 
for  it;  and  if  be  does  not  administer  so  much,  it  is 
a  devastavit."  And  on  p.  1184  he  adds,  "It  should 
seem  now  to  be  clearly  settled  that  the  debt  is  gen- 
eral   assets,    not    only    for    the    payment   of    debts,    but 
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also  of  his  legacies;  that  the  appointment  of  the  debtor 
executor  is  no  more  than  a  parting  with  the  action, 
and  that  it  shall  Dot  operate  as  a  release  as  against 
legatees."  It  is  further  laid  down  on  the  authority 
of  Simmons  v.  Gnttridge,  13  Vesey,  262,  that  on  a 
bill  by  legatees  for  an  account  under  the  usual  de- 
cree, there  ought  to  be  an  interrogatory  whether  he 
is  indebted  to  the  testator,  the  debt  from  him  being 
assets.  See  also  Tomlm  v.  Tomtin,  1  Hall,  247. 
These  authorities  seem  conclusive  on  the  general  prop- 
osition that  such  debts  are  assets  for  all  purposes  that 
other  debts  due  the  testator  are  assets;  but  we  think 
this  debt  stands  as  any  other  debt,  however,  so  far 
as  the  sureties  on  the  bond  are  concerned,  and  that 
tbey  do  not,  by  becoming  sureties  on  the  bond,  guar- 
antee the  solvency  of  the  debtor,  nor  the  fact  that 
his  debt  shall  be  paid  whether  he  be  able  to  pay  it 
or  not.  The  English  cases  seem  to  go  on  the  idea 
it  is  true,  that  the  debt  is  to  be  treated  as  so  much 
money  immediately  in  the  hands  of  the  executor,  yet 
we  think  it  will  be  found  that  the  solvency  of  the 
debtor  in  these  cases  was  not  questioned.  After  con- 
sideration of  the  question  we  think  the  soundest  rule 
we  can  adopt  on  this  subject  is,  that  the  sureties 
shall  be  held  responsible  for  this  debt  to  the  same 
extent  and  on  the  same  principle  as  for  other  debts 
due  the  estate;  that  is,  to  the  extent  that  with  due 
and  proper  diligence  the  same  could  have  been  col- 
lected if  it  had  been  due  from  a  third  party,  and 
the  executor  had  been  required  to  collect  the  same. 
If    in    such    case    the   executor,   had    he    been    a   third 
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party,  could,  by  proper  diligence,  have  collected  the 
amount  claimed  to  be  due  by  due  course  of  law,  then 
the  Burettes  are  responsible  for  the  same,  and  if  only 
a  portion  of  it  could  have  been  collected,  then  to  the 
extent  the  debt  was  collected  by  law,  if  such  third 
party  had  been  executor,  they  shall  be  charged.  This 
inquiry  will  be  made  on  remanding  the  ease,  and  a 
decree  entered  accordingly  as  the  result  of  such  refer- 
ence -shall  show.  The  proof  now  in  the  record,  and 
such  other  as  the  parties  may  present,  may  be  looked 
to  on  this  inquiry.  We  do  not  think  the  proof  very 
satisfactory  or  clear  on  this  question  in  the  record. 
It  has  been  argued  with  considerable  plausibility 
that  Spurlock  bad  paid  the  amount  received  by  him 
on  the  debts  in  his  hands  for  collection  as  an  attor- 
ney to  Lucy  Forest.  This  is  based  on  the  fact  that 
the  money  was  collected  some  time  before  the  death 
of  Lucy  Forest,  and  that  a  balance  on  the  same  debt 
had  been  collected  by  another  attorney  and  paid  over 
to  her.  In  addition,  it  is  said  Luoy  Forest  was  a 
shrewd,  practical  business  woman,  and  made  Spurlock 
her  executor,  and  also  trustee  for  one  of  her  favorite 
legatees,  and  that  in  the  will  itself  is  found  persua- 
sive evidence  of  the  fact  that  nothing  remained  in  his 
hands,  because  in  the  residuary  clause  it  is  said,  "after 
the  foregoing  bequests  (which  are  specifically  found  in 
the  will)  are  satisfied,  if  there  be  anything  remaining, 
I  want  it  equally  divided,  etc.  We  have  endeavored 
fairly  to  weigh  all  this  io  connection  with  the  facts 
of  the  case,  but  are  unable  to  concur  in  the  conclu- 
sion  stated. 
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We  have  the  fact  that  Sparlock'a  receipt  for  tba 
collection  of  the  debt  stands  against  him,  and  the  ad- 
ditional fact  that  he  had  received  the  money,  or  a 
a  part  of  it.  He  must,  then,  discharge  himself  by 
clear  and  satisfactory  evidence,  which  we  think  is  not 
done  by  the  above  facts  and  circumstances.  On  the 
contrary,  the  confidence  and  trust  reposed  in  him  by 
the  testatrix  might  be  pretty  strong  evidence  of  the 
fact  that  she  bad  been  willing  to  let  this  fund  remain 
in  his  hands,  believing  it  to  be  safe.  Another  ex- 
ception is  as  to  the  charge  against  respondents  of  the 
amount  of  what  is  known  as  the  Jennings  debt.  On 
this  debt  it  seems  suit  was  brought  by  Spurlock,  but 
the  same  not  collected  at  the  time  of  the  decree  made, 
but  has  probably  been  disposed  of  since,  while  it 
would  appear  that  the  suit  has  not  probably  been 
prosecuted  with  as  much  diligence  as  it  ought  to  have 
been,  yet  we  cannot  say  that,  with  a  suit  pending 
for  the  recovery  of  the  claim,  without  evidence  of 
fraud  or  such  gross  neglect  as  might  imperil  the  debt, 
the  executor  should  be  charged  with  the  same.  It  is 
stated  the  same  has  been  settled,  perhaps,  by  purchas- 
ing interests  of  legatees,  and  thus  discharging  the. 
judgment.  If  this  turn  out  to  be  true,  then  the 
sureties  will  not  be  chargeable  with  the  amount,  as 
the  same  has  been  appointed  to  the  satisfaction  of  the 
interest  of  the  parties  entitled.  How  this  is  we  do 
not  inquire  at  present,  as  we  have  no  evidence  in 
this  record  on  the  subject.  There  is  a  decree  handed 
in  in  another  case  tending  to  show  these  facts,  but  it 
is    no    part  of   this    record.       On   remanding    the  case 
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an  inquiry  will  be  made  whether  any  of  this  debt 
was  collected  by  Spnrlock,  or  whether  any  of  it  is 
lost,  or  has  been  lost  by  hie  negligence.  If  ho,  in 
either  case  he  will  be  chargeable.  If,  however,  any 
or  all  of  it  haa  been  applied  to  the  satisfaction  of 
the  interest  of  legatees  to  the  extent  the  same  has 
been  done,  the  defendants  will  be  credited  with  such 
sums.  On  final  decree,  aa  a  matter  of  course,  any 
am  on  nt  realized  by  the  sale  of  Thompson's  land  will 
be   credited   on   any  balance   found  due   against   him. 

Several  other  questions  were  presented  in  argument, 
bat  as  they  were  not  presented  by  exceptions  to  the 
report  of  the  master,  and  are  purely  matter  of  excep- 
tion  to   such   report,   we  .cannot   look   at   them. 

The  decree  will  be  reversed  or  modified  in  the 
matter  indicated,  and  the  ease  remanded  for  reference 
and  inquiry  as  to  the  matters  indicated  in  thia  opinion. 
Coat  of  this  court  will  be  paid  by  complainants  in 
the  cross-bill,  and  on  final  hearing  the  chancellor  will 
adjudge   the   balance   of  the   coBts   which   may   accrue. 


NASHVILLE: 
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Julia  G.  McDonald,  Ex's,  v.  R.  B.  Allen,  et  al. 

1.  Evidence.  Incompetency  of  representatives  tn  actum  by  or  against.  The 
act  of  1869-70,  ch.  78,  sec.  2  (Code,  sec.  3813d),  provides  that  in  an 
action  by  or  against  an  executor,  administrator,  or  guardian,  neither 
party  shall  be  allowed  to  testify  against  the  other  as  to  any  transac- 
tion with  or  statement  by  the  testator,  intestate,  or  ward,  unless  called 
by  the  opposite  party  or  required  to  testify  by  the  court,  the  purpoan 
of  the  law  being  to  prevent  the  surviving  party  from  having  the  ben- 
efit of  his  own  testimony,  when  by  the  death  of  his  adversary  his  rep- 
s  deprived  of  the  deceased's  version  of  the  transaction 


2,  Came  in  Judqkent.  Therefore  where  the  deposition  of  the  testator 
was  taken  and  filed  before  his  death,  giving  his  statement  of  the  trans- 
action, and  the  surviving  parties  were  competent  to  give,  and  have 
given  their  version  of  the  transaction,  upon  the  suit  being  revived  by 
hia  executor,  the  reason  for  the  exclusion  of  the  testimony  does  not 

8.  CotrNTEBFEtT  Money.  Payment  in.  The  payment  of  a  counterfeit  bill 
upon  a  debt  is  a  nullity,  and  does  not  extinguish  the  debt.  The  bill 
should  be  returned  within  a  reasonable  time  after  it  is  discovered  to 
be  worthless,  otherwise  the  party  so  receiving  the  bill  must  bear  the 
lOKL 
Code  cited:  Sees.  3813a,  b,  c,  d. 


FROM    8MITH. 


Appeal    from   the   Chancery   Court   of  Smith  county. 
~W.    G.    CRAWLEY,    Chancellor. 

DeWitt  &   Henry   for   complainant. 

Turner,   Bennett   &   Seay   for  defendants. 

Deaderick,  J.,  delivered   the   opinion   of  the  court. 

The    bill    in    this    case  was    filed    in    the  chancery 
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co  art  at  Carthage  to  set  aside  the  satis  faction  of  a 
judgment  obtained  by  complainant's  testator  against  de- 
fendants to  the  extent  of  $100,  on  the  ground  that 
that  much  paid  upon  said  judgment  was  paid  in  a 
counterfeit   $100   national   bank   bill. 

The  chancellor  granted  the  relief,  and  defendants 
have  appealed.  Testator,  H.  B.  McDonald,  who  orig- 
inally instituted  the  suit,  was,  while  the  suit  was 
pending  in  the  chancery  court,  examined  as  a  witness, 
and  died  before  the  hearing,  and  it  was  revived  in 
the.  name  of  his  wife  as  executrix.  Upon  the  hear- 
ing, when  complainants  proposed  to  read  the  deposi- 
tion of  said  H.  B.  McDonald,  defendants  objected  to 
the  reading  of  the  deposition,  and  the  objection  was 
overruled  and  the  deposition  read  upon  the  hearing. 
The  counterfeit  bill  had  passed  through  the  hands  of 
six  or  seven  persons  before  it  was  detected,  and  it 
was  essential  to  complainant's  right  to  recover  to  show 
that  the  identical  bill  he  received  from  DeWitt  was 
paid  to  Smith.  This,  if  done,  was  done-  only  by  the 
deposition  of  the  said  H.  B.  McDonald.  The  depo- 
sitions of  the  defendants  were  also  read  upon  the 
hearing   without   objection. 

Sees.  3813a,  o,  d,  remove  the  incompetency  of 
a  witness  because  a  party  to  or  interested  in  the  re- 
sult of  the  suit,  with  the  qualification  that  in  suits 
by  or  against  executors,  administrators  or  guardians, 
neither  party  shall  be  allowed  to  testify  against  the 
other  as  to  any  transaction  with  or  statement  by  the 
testator,  intestate,  or  ward,  unless  called  by  the  oppo- 
site  party,   or   required   to    testify   by   the   court. 
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The  purpose  of  this  qualification  of  the  rule  as  to 
executors  and  administrators  was  to  prevent  the  sur- 
viving party  from  having  the  benefit  of  his  own  testi- 
mony, when,  by  the  death  of  his  adversary,  his  rep- 
resentative was  deprived  of  his  executor's  version  of 
the   transaction   or   statement. 

But  this  case  does  not  fall  within  the  letter  or 
reason  of  the  rule.  The  deposition  of  testator  was 
taken  and  filed  before  his  death,  giving  his  statement 
of  the  transaction,  and  the  surviving  parties  were  com- 
petent to  give  and  have  given  tbeir  version  of  the 
transaction,  so  that  the  reasons  for  the  exclusion  of 
their  testimony  does  not  exist.  It  was,  therefore,  not 
erroneous  to  allow  the  depositions  of  testator  and  of 
defendants  to  be  read  upon  the  hearing. 

The-  evidence  is  reasonably  satisfactory  that  the  bill 
in  question  is  counterfeit,  and  that  it  is  the  same  bill 
paid  by  William  Allen  in  satisfaction  in  part  of  tbe 
judgment  in  the  pleadings  mentioned  in  favor  of  com- 
plainant's testator  against  the  defendants.  Tbe  bill 
was  paid  to  testator  July  10,  1867,  all  the  parties  be- 
lieving it  to  be  genuine  at  the  time,  and  this  bill 
was  filed  in  September,  1870,  more  than  three  years 
after  the  bill  was  passed  by  defendants.  "While  it  is 
true  that  the  payment  of  a  counterfeit  bill  upon  com- 
plainant alleged  in  his  bill,  that  since  he  discovered 
the  bill  was  worthless  he  had  been  trying,  through 
his  attorney,  to  induce  defendants  to  take  it  back. 
This  is  expressly  denied  by  all  the  defendants,  they 
alleging  in  their  answer  that  no  one  ever  applied  to 
either   of  them   to   take   it    back,   and   that    they   never 
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heard  that  either  of  the  bills  paid  by  them  was  coun- 
terfeit until  the  bill  was  filed  and  process  served  on 
them.  Two  of  defendants  were  examined  as  wit- 
nesses, and  in  their  depositions  state  the  same  thing. 
Complainant  does  not,  in  his  deposition,  state  when 
he  discovered  the  bill  to  be  worthless,  nor  does  he 
state  that  he  applied  to  defendants  to  take  it  hack, 
nor  otherwise  prove  these  facts.  From  the  record  we 
infer  it  passed  into  the  hands  of  the  party  who  re- 
turned it  to  complainants  in  1867,  Boon  after  it  was 
paid  out  by  defendants,  a  law  suit  between  some  of 
them  having  been  instituted  and  determined  in  the 
meantime,  but  between  whom  and  when  determined 
does  not  appear,  nor  why  the  offer  to  return  the  bill 
to   defendants   was   so    long   delayed, 

We  are  of  opinion  that  the  lapse  of  three  years 
and  more  in  this  case  was  an  unreasonable  delay  on 
the  part  of  complainant  in  making  demand  upon  de- 
fendants to   make  good   the  bill   passed   to  him. 

The  chancellor's  decree  will  be  reversed,  and  the 
bill   dismissed. 

29— vol.  8. 


NASHVILLE: 
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John  Tom   Johnson  c.  The   State. 

1.  CunONAI.  Law.      Omimion.  of  diriat ian  name  of  a  juryman  in  record.     Be-    • 

venal.  The  record  recited  the  names  of  eleven  jurymen  in  full,  and 
"  Whitaker."  Held,  this  in  no  ground  of  reversal,  there  being  no 
objection  raised  in  the  count  below.  The  recital  of  the  record  that 
"  the  following  good  and  lawful  men  were  selected,"  is  conclusive,  and 

2.  Same.     Officer  in  charge  of  jury.     Where  an  officer  wan  aworn  to  take 

charge  of  a  jury  and  return  from  time  to  time  under  the  orders  of 
the  court  during  the  continuance  of  the  trial,  he  is  the  officer  in  chaTge 
during  the  entire  trial,  and  in  bound  by  his  oath  all  the  time  the  trial 
continue*,  and  it  ia  not  necessary,  upon  retiring  from  time  to  time 
with  the  jury,  to  swear  the  officer  again. 


FROM    JACKSON. 


Appeal  from  the  Circuit  Court.     McConneix,  Judge. 

Mdrray,  Goodpasture,  Butler  and  Young  for 
plaintiff. 

Attobney-General   Heiskell   for   the   Stale. 

Deaderick,   J.,   delivered   the   opinion  of  the  court. 

Plaintiff  in  error  was  convicted  of  murder  in  the 
second  degree  in  the  Circuit  Court  of  Jackson  county, 
and  sentenced  to  (en  years'  confinement  in  the  peni- 
tentiary. He  insists  that  several  errors  were  com- 
mitted on  the  trial,  for  any  one  of  which  a  new  trial 
should   he   granted. 

In   making   up  the  jury  the   record   recites   that   the 
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"  following  good  and  lawful  men  were  selected,  to- wit, 
John  Smith,  Ellis  M.  Carlisle,  Whitaker,"  and  nine 
others,  whose  names  are  set  out,  making  twelve  jurors, 
counting   the   name   "Whitaker"   as   one. 

The  objection  taken,  aod  argued  plausibly  and  in- 
geniously is,  that  the  name  Whitaker  cannot  be  counted 
as  a  juryman  because  we  cannot  tell  for  whom  it 
stands,  whether  it  represents  a  man  or  woman,  or 
whether  it  be  a  christian  or  surname;  and  if  either, 
to  whom  it  belongs.  The  answer  is,  that  it  repre- 
sents a  person  inspected  and  tried  by  the  court,  and 
accepted  by  defendant  as  a  competent  and,  in  the  lan- 
guage of  the  record,  a  "good  and  lawful  juror."  No 
exception  to  his  competency  appears  in  the  record,  and 
it  is  certain  that  the  name  represents  one  of  the  ju- 
rors who  tried  the  case,  and  the  record  declares  that 
he  was  "a  good  and   lawful"  man. 

We  are  of  opinion,  therefore,  that  there  is  noth- 
ing  in   this   objection. 

It  is  further  argued  that  the  record  does  not  show 
that  the  officer  having  charge  of  the  jury  was  sworn 
as  required  by  law.  When  the  jury  was  made  up 
and  sworn,  and  after  hearing  part  of  the  evidence, 
they  were  placed  under  the  "charge  of  Asa  Johnson, 
sheriff  of  Jackson  county,  who  was  sworn  to  keep 
said  jurors  together,  separate  and  apart  from  all  other 
citizens,  and  not  to  suffer  any  person  to  communicate 
with  them,  nor  suffer  them  to  communicate  with  any 
other  person;  nor  will  he,  the  sheriff,  communicate 
with  them  upon  the  subject  of  this  trial;  and  he,  the 
sheriff,    would     return     them     into    court    on    the    next 
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morning  at  eight  o'clock,  and  from  time  to  time  un- 
der tb«  orders  of  the  court  daring  the  continuance  of 
th«  trial." 

For  the  four  consecutive  days  the  record  shows 
that  the  jury  retired  upon  adjournment,  under  the 
charge  of  "their  said  sworn  officer,"  to  be  returned 
into  court  the  next  morning,  and  that  each  morning 
they  did  so  appear  in  charge  of  their  said  officer.  It 
does  not  appear  that  the  sheriff's  oath  or  duty  was 
violated  during  the  continuance  of  the  trial,  or  that 
any  communication  was  had  by  the  jurors  with  others 
than  themselves,  their  officer,  and  the  court. 

The  record,  we  are  of  opinion,  also  shows  that 
the  same  officer  had  them  under  his  charge  during 
the  whole  trial,  and  that  he  was  bound  by  his  oath 
during   all   the   time   the   trial   continued. 

The  facta  fully  sustain  the  verdict.  Indeed,  the 
jury  have  dealt  with  great  tenderness,  in  their  ver- 
dict, with  the  defendant.  And  there  is  no  error  id 
the  record  of  which  he  has  any  ground  to  complain, 
and  the  judgment  is  affirmed. 
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Wm,  D.  &  Jas.   Patton  v.  Ja8.  C.  Irvin  et  aL 

1.  Chancery  Practice.     Decrees.     Appeal  from.     Nob  parties.     Where  a 

bill  is  filed  at  one  term  of  the  court  against  specific  parties,  and  a  de- 
cree is  had  in  favor  of  complainants,  a  new  defendant,  who  has  been 
made  each  by  order  of  the  court  at  a  subsequent  term,  may  appeal 
from  a  decree  rendered  at  that  time,  reviving  the  farmer  judgment  of 
the  court  against  him,  which  will  reopen  the  entire  case  with  all  its 
former  decrees,  so  far  as  he  is  concerned,  for  review  by  the  Supreme 

Code  cited ;  Sec.  3157. 

2.  Deeds  of  Trust.     U.  S.  Burenue  itampe.     Instruments  not  mid  for  want  of. 

When.  It  will  be  error  to  declare  a  deed  of  trust  void  solely  for  the 
want  of  a  revenue  stamp. 

FEOM   WILLIAMSON. 


Appeal  from  the  Chancery  Court.  Fleming,  Chan- 
cellor. 

McConnico,  Hicks  &  Thomas  for  complainants. 

D.  Campbell,  Jesse  G.  Wallace,  and  T.  W. 
Turley  for  defendants. 

Deaderick,  J.,  delivered   the   opinion   of  the   court. 

In  May,  1865,  Jas.  C.  Irvin  executed  three  trust 
deeds,  one  of  which  conveyed  one  hundred  acres  of 
land  to  M.  J.  Irvin  to  indemnify  Wm.  F.  Carter  and 
Cummins  for  their  liability  as  his  endorsers  to  the 
Planters  Bank  and  others,  and  also  to  secure  certain 
debts  named  in  the  deed.  The  conveyance  was  made 
to    M.   J.   Irvin   as   trustee. 
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Ill  July,  1865,  complainants,  as  creditors  of  Jas. 
C,  filed  their  attachment  bill  in  the  chancery  court 
at  Franklin,  making  Jas.  C.  and  M.  J.  Irvin  sole 
defendants,  and  charging  said  deeds  to  have  been  made 
for  the  purpose  of  defrauding  creditors,  and  that  the 
deed  for  one  hundred  acres  was  void  for  want  of  a 
U.   8.   revenue   stamp. 

At  April  term,  1869,  the  deeds  were  declared  void 
for  want  of  stamps,  and  an  account  was  ordered  to 
ascertain  the  amount  of  Jas.  C.'a  indebtedness  to  com- 
plainant, and  adjudging  that  they  were  entitled  to  have 
satisfaction  of  their  debts  out  of  the  property  conveyed 
in   said   trust   deeds. 

At  October  term,  1869,  the  master  having  reported 
an  indebtedness  against  Jas.  C.  and  M.  J.  Irvin  of 
about  $4,000,  a  decree  was  entered  for  the  same,  and 
reciting  that  it  appeared  from  the  pleadings  and 
former  decree  that  complainants  bad  a  lien  upon  said 
property,  it  was  ordered  that  the  master  sell  the  same 
if  the  said  sum  was  not  paid  into  his  office  within 
thirty   days. 

No  sale  was  made,  and  other  proceedings  were  had 
not  necessary  to  be  mentioned.  It  was  ascertained  that 
M.  J.  Irvin  in  and  by  said  several  trust  deeds  had 
never  qualified,  acccepted  or  acted  as  trustee,  and  that 
one  Win.  F,  Carter  had  been  appointed  and  qualified 
in  his  stead.  Thereupon  said  Carter  on  the  12th  of 
February,  1872,  filed  bis  petition,  setting  out  these 
facts  and  reciting  and  impeaching  the  proceedings,  and 
was,  upon  his  application,  at  April  term,  1872,  made 
i   party    defendant    in   said   cause.       And    at   the    sam 
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term  (April,  1872),  a  decree  was  rendered,  or  order 
made,  by  the  court  "that  the  decree  entered  at  Octo- 
ber term  of  the  court,  1869,  and  at  a  subsequent  term 
of  the  court,  directing  the  clerk  and  master  of  the 
court  to  make  sale  of  the  one  hundred  acre  tract  of 
land  in  the  pleadings  mentioned  and  described,  be 
divided  and  revived,  and  the  master  will  proceed  to 
excute  said  order  and  make  the  sale  of  the  property 
as   therein   directed,   and    make   report,   etc." 

From  this  decree,  by  leave  of  the  court,  Win.  F. 
Carter  as  trustee,  and  in  his  own  right  as  beneficiary 
in  the  trust  deed  of  the  one  hundred  acre  tract,  has 
appealed  to  this  court.  These  parties  elected  to  hear 
the  cause  without  formal  answer  by  Carter,  treating, 
perhaps,  his  petition  as  a  sufficient  statement  of  his 
defenses,  as  no  judgment  pro  confeaso  was  asked  or 
taken  against  him  for  want  of  an  answer,  the  original 
defendants,  J.  C.  and  M.  J.  Irvin,  having  denied  the 
the  charges  of  fraud  and  other  material  allegations  of 
the  bill.  The  argument  now  is,  that  at  April  term, 
1872,  the  chancellor  could  not  change  the  decree  of 
October  term,  1869,  and  that  in  following  that  decree, 
by  the  order  at  April  term,  there  was  no  error  which 
can  be  reversed  by  this  court,  as  the  decree  was  not 
final,  but  one  simply  reviving  or  renewing  the  decree 
of  October,  1869.  As  to  parties  to  the  suit  who 
were  then  parties,  the  argument  may  be  conceded  to 
be  correct.  But  as  to  Carter,  who  became  a  party 
at  April  term,  1872,  for  the  first  time,  the  decree  of 
tbat  term  was  the  first  decree  filial  settled  his  right, 
and  then  was  the  first  time  that  he  had  any  right  to 
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appeal.  The  statute,  Code,  sec.  3157,  authorizes  the 
chancellor  to  allow  an  appeal  from  a  decree  ordering 
a  Hale  before  the  sale  is  made,  or  he  may  allow  any 
party  to  appeal  from  a  decree  which  settles  his  right. 
The  appeal  was  taken  in  this  cause  from  a  decree 
which  directed  a  sale  to  be  made,  and  which  settled 
the  right  of  Carter  by  reviving  and  renewing  the  de- 
cree of  October,  1869.  To  hold  that  the  decree  of 
October,  1MB9,  and  other  decrees  in  the  cause,  might 
not  be  reviewed  on  Carter's  appeal,  would  be  to  de- 
cide they  were  binding  upon  him,  although  he  was  no 
[arty  to  the  cause  when  they  were  made.  AVe  are 
of  opinion,  therefore,  as  the  decree  of  April,  1872, 
was  the  first  decree  made  which  settled  Carter's  right, 
he  might  appeal  therefrom,  and  that  opens  the  whole 
oii.ii>  for  the  adjudication  of  this  court.  The  deed  of 
trust  was  declared  void  solely  upon  the  ground  that 
there   were   no    U.   S.    revenue   stamps   upon   it. 

This  was  error,  and  it  was  therefore  erroneous  to 
order  the  sale  of  the  one  hundred  acres  for  the  satis- 
faction  of  com  plai  itants'   debt. 

The  decree  will  be  reversed  and  bill  dismissed,  and 
attachment  discharged  as  to  the  one  hundred  acre  tract 
of  land,  and  remanded  as  to  the  other  matters  not 
finally    adjudicated. 
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Jas.   C.   Richards  v.   E.   T.  Craig  et  al. 

Attachment.  Beptemv,  bond.  Suretie*  on  liable  for  what.  Chancery  praet- 
tfce.  ■  Clerk  and  mauler.  Where  ijersonal  property  has  been  attached 
by  bill  in  chancery,  the  defandant  may  replevy  the  same  by  giving 
the  proper  bond  in  such  eases,  and  if  the  court  decrees  the  return  and 
sale  ol  the  property  pending  the  suit,  after  use  by  defendant  under 
the  bond  because  of  its  perishability,  the  sureties  on  the  bond  are  not 
liable  for  any  difference  between  what  was  actually  realized  by  the 
sale  and  (he  valuation  of  the  property  fixed  in  the  bond. 

Cam.'  cited:  Muhling  t.  Ganeman,  1  Baxter,  88. 

Cod*'  cited :  Sees.  3509,  3514  and  3585. 


PROM    DAVIDSON. 


Appeal  from  the  Chancery  Court.  E.  H.  East, 
Chancellor. 

F.    E.    Williams   for  complainant. 

Ed.    Baxter   for   defendant?. 

McFarland,  J.,  delivered    the  opinion  of  the  court. 

In  accordance  with  the  prayer  of  the  bill  certain 
personal  property  of  the  defendants  was  attached. 
Soon  after,  to- wit,  on  the  2d  of  March,  1870,  the  de- 
fendants desiring  to  replevy  the  property,  it  was  re- 
leased and  restored  to  them  upon  the  execution  by 
them  and  their  securities  of  a  bond  demanded  by  the 
master.  The  bond  was  in  double  the  estimated  value 
of  the  property,  as  clearly  appears,  each  horse  and  buggy, 
etc.,   being    valued    separately.       The    condition    of   the 
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bond  was  as  follows:  "Now,  therefore,  if  the  said 
E.  T.  Craig  &  Son  aball  well  and  truly  pay  said 
debt  and  interest  and  all  costs  or-  the  value  of  said 
property  so  attached,  with  all  interest  thereon,  if  the 
court  shall  so  decree,  then,  etc."  Subsequently ,  on 
the  3d  of  September,  1870,  upon  application  of  the 
defendants  or  their  sureties,  an  order  was  made  in  the 
cause  directing  the  condition  of  the  bond  to  be 
amended  by  inserting  the  following  words  preceding 
the  other  conditions,  to-wit:  "shall  deliver  said  prop- 
erty when  so  ordered,  or"  etc.,  and  the  amendment 
was  made.  On  the  13th  of  March,  1871,  an  order 
in  the  cause  was  made  as  follows :  "  In  this  cause 
it  appears  to  the  court  that  the  property  attached  is 
of  a  perishahle  nature,  and  so  expensive  as  to  render 
a  sale  necessary  for  the  interest  of  the  parties,  it  is 
ordered  that  the  clerk  and  master  sell  the  same." 
The  terms  of  the  sale  are  then  specified.  "The  de- 
fendants are  ordered  to  have  the  property  Jat  the 
place  of  sale  on  that  day  and  to  deliver  the  same  to 
the  clerk  and  master."  Questions  of  law  are  reserved. 
The  sale  was  made  and  confirmed,  and  the  proceeds 
decreed  to  the  complainant.  The  final  decree  for  the 
complainant  was  for  a  larger  sum  than  the  amount 
the  property  sold  for.  The  chancellor  gave  a  decree 
upon  the  replevin  bond  against  the  sureties  for  the 
difference  between  the  value  of  the  property  as  esti- 
mated in  the  bond  and  the  amount  for  which  it  sold. 
Upon  petition  to  re-hear  this  was  modified  so  as  to 
hold  the  sureties  liable  for  the  value  of  the  property, 
less  the   amount  it    sold   for,  but   holding  that   the   val- 
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nation  fixed  in  the  bond  was  not  conclusive,  and  re- 
ferring the  question  as  to  the  value  of  the  property 
for   proof.       The   sureties   have   appealed. 

We  have  several  times  construed  sec.  3509  of  the 
Code  so  far  as  to  hold  that  it  gives  the  defendant, 
whose  property  is  attached,  the  right  to  replevy  it,  and 
in  doing  so  the  option  to  execute  either  one  or  two 
different  bonds.  That  is,  the  option  to  give  a  bond 
in  doable  the  amount  of  the  plaintiff's  demand,  con- 
ditioned to  pay  the  debt,  interest  and  costs  if  the 
plaintiffs  succeed,  or  a  bond  in  double  the  value  of 
the  property  attached,  conditioned  to  pay  the  value  of 
the  property  attached  with  interest,  etc.  We  deem  it 
proper  to  say  that  we  think  it  would  be  the  better 
practice  for  the  clerks  to  take  the  bond  either  in  the 
one  form  or  the  other  as  the  defendant  may  elect,  and 
not  insert  both  conditions  in  the  same  -bond.  When 
it  ib  done,  however,  we  give  the  defendants  the  ben- 
efit of  the  construction  most  favorable  to  them.  This 
bond  was  in  double  the  value  of  the  property,  and 
the  condition  should  have  been  to  pay  its  value  and 
interest,  etc.  It  will  be  observed  that  this  section  of 
the  Code,  3509,  does  not  provide  that  there  shall  be 
a  condition  in  the  bond  that  it  may  be  satisfied  by 
a  return  of  the  property,  but  sees.  3514  and  3535 
direct  the  judgments  that  should  be  entered  upon  the 
bonds  in  case  the  plaintiff  recover;  that  is,  that  the 
judgment  should  be  for  the  penalty  of  the  bond, 
which  may  be  satisfied  by  the  payment  of  the  plain- 
tiff's recovery,  interest  and  costs,  or  by  the  delivery 
or  forthcoming   of  the   property   or  the   payment   of  its 
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value,  with  interest  as  the  case  mar  be,  that  is,  ac- 
cording as  the  bond  may  be  in  the  one  form  or  the 
other.  The  language  of  the  first  of  these  sections  is, 
"the  court  may  enter  up  judgment,"  etc.,  the  other  is, 
"the  court  is  authorized  to  render  judgment,"  etc.,  bat 
we  take  it  that  they  were  intended  to  furnish  the 
true  rule  in  suoh  cases,  and  although  the  section 
prescribing  the  terms  of  the  bond  does  not  prescribe  a 
condition  that  the  bond  may  be  satisfied  by  a  return 
of  the  property,  yet  the  two  latter  sections  direct  that 
the  judgment  for  the  penalty  of  the  bond,  in  case  the 
bond  be  in  double  the  value  of  the  property,  may  be 
satisfied  by  a  return  or  forthcoming  of  the  property, 
or  paying  its  value  with  interest  from  the  date  of  the 
bond.  The  proper  judgment  in  such  cases  is  simply 
to  pursue  the  plain  and  unambigous  directions  of  these 
sections. 

We  have  held  at  the  present  term,  that  the  "  value 
of  the  property  attached"  which  may  be  paid  in  dis- 
charge of  the  judgment  for  the  penalty  is  not  the  es- 
timated value  fixed  in  the  bond,  but  its  actual  value 
to  be  fixed  by  proof.  But  the  question  here  is, 
whether  there  should  have  been  any  judgment  or  decree 
upon  the  bond  after  the  property  itself  had  been,  by 
the  order  of  the  court,  delivered  up  by  the  defendants 
and  sold,  and  the  proceeds  applied  to  the  benefit  of 
the  complainants,  and  we  hold  there  should  not.  The 
record  does  not  show  that  this  was  done  at  the  in- 
stance ot  the  sureties  and  for  their  benefit.  It  was 
simply  a  decree  in  the  cause  which  the  complainant 
was   prosecuting.       As    we    have    seen    by    the   express 
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words  of  the  statute,  a  judgment  on  the  bond  might 
be  satisfied  by  a  return  of  the  property,  and  if,  by 
order  of  the  court,  the  property  is  returned  and  sold 
for  the  complainant's  benefit  before  any  decree  upon 
the   bond,   we   think   it   clear   the   bond    is   satisfied. 

To  the  argument,  that  the  defendants  may  use  the 
property  and  return  it  depreciated  in  value  at  the  end 
of  the  litigation,  we  reply  first,  that  such  is  the  right 
given  him  by  the  statue,  and  second,  that  this  is  vo 
greater  hardship  than  befalls  all  creditors  where  the 
property  of  their  debtors  depreciate  in  value  pending 
the  litigation.  We  predicate  nothing  upon  the  amend- 
ments of  the  bond,  bnt  for  the  purpose  of  this  decree 
we  treat  it  as  of  no  effect.  There  is,  we  think, 
nothing  in  the  authorities  referred  to  in  conflict  with 
this   view. 

Decree  will  be  reversed  and  decree  rendered  in 
favor  of  the  sureties  on  the  bond  with  costs  of  the 
court. 

Petition   to   re-hear : 

The  petition  to  re- hear  this  case  has  been  atten- 
tively considered.  The  argument  of  the  counsel,  we 
think,  is  fallacious.  The  bond  in  question  was  in 
double  the  value  of  the  property  attached.  As  shown 
in  the  opinion  heretofore  rendered,  the  judgment 
authorized  by  this  statute  on  this  bond  is  subject  to 
be  satsfied  by  the  return  of  the  property  by  the 
express  provision  of  sees.  3514  and  3535  of  the  Code. 
This  being  so  it  is  impossible  to  maintain  that  the 
complainant  has  been  injured  in  a  legal  sense  by  being 
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compelled  to  accept  in  satisfaction  of  the  bond  the 
amount  for  which  the  property  sold  pending  the  anit 
as  a  sale  made  under  the  order  of  the  court.  For 
had  this  not  been  done,  the  defendants  might  have 
kept  the  property  until  the  end  of  the  litigation  and 
then  satisfied  the  judgment  on  the  bond  by  returning 
it.  It  is  fair  to  suppose  that  it  would  have  been 
more  depreciated  in  value  at  that  time  than  when  it 
was  actually  sold  in  this  case.  The  complainant  was 
no  more  injured  than  are  all  plaintiffs  where  the  prop- 
erty of  their  debtors  depreciate  in  value  pending  the 
litigation.  Nor  do  we  think  there  is  any  conflict 
between  the  present  decision  and  the  case  of  MuhUng 
v.  Ganeman,  4  Baxter,  88,  at  the  present  tern.  In 
that  case  the  property  replevied  had  been  disposed  of 
by  the  defendant,  and  it  could  not  be  returned,  and 
the  judgment  on  the  bond  had  to  be  satisfied  by  the 
payment  of  the  value  of  the  property  with  interest. 
The  principal  question  was  how  was  the  value  to  be 
ascertained,  by  taking  the  amount  at  which  it  was 
estimated  in  taking  the  bond  or  the  actual  value  to 
be  fixed  by  proof.  We  held  the  latter,  but  there 
being  no  offer  or  possibility  of  returning  the  property, 
the  attention  of  the  court  was  not  called  to  the  ques- 
tion whether  the  judgment  might  have  been  satisfied 
by  its  return,  and  this  of  course  was  not  decided. 
The  language  of  the  opinion  in  that  case  was  inaccu- 
rate in  omitting  to  state,  that  the  payment  might  have 
been  satisfied  by  returning  the  property,  as  well  as  by 
paying  its  value  with  interest,  but  it  was  thus  inac- 
curate  because   the    former   question    was   not    involved. 
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There  is  do  conflict  between  the  points  decided  in  the 
two  cases.  In  deciding  in  that  case  that  the  defend- 
ant should  pay  the  real  value  of  the  property  re- 
plevied instead  of  its  estimated  value,  we  said  in  this 
respect  it  was  analogous  to  an  action  of  replevin 
at  law,  but  we  do  not  say  the  analogy  goes  any 
farther. 

In  an  action  of  replevin  at  law  the  judgment  in 
favor  of  the  defendant  for  the  value  of  the  property 
and  interest  may  be  satisfied  by  a  return,  but  the 
judgment  for  damages  for  the  detention  of  tlie  property 
cannot  be  thus  satisfied.  7  Col.,  117.  This  is  upon 
purely   statutory   grounds. 

We  think  the  decision  heretofore  announced  is  cor- 
rect, and  dismiss  the  petition  to  rehear.  We  know 
of  no  principle  upon  which  we  could  require  the  de- 
fendants to  account  for  the  loss  upon  the  property  by 
reason  of  its  use  or  wear  during  the  time  they  held 
it   under   the   replevin    bond. 
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G.   M.    Fogg,  Adro'r.  ».   C.   N.  Gibes,   Ex'r. 

Care  in  point: 
Suit  to  revive  two  judgment"  rendered  in  1838  and  1839.  There  had  been 
an  attempt  to  revive  them  in  1853.  This  suit  to  again  revive  was 
brought  in  1871,  and  defendant  pleaded  :  rinit,  nil  tid  record ;  second, 
ten  yearn  statute  of  limitations ;  third,  accord  and  satisfaction  ;  fourth, 
payment ;  fifth,  ml  debit. 

1.  Pleading  and  Practice.     Revivor  of  judgment.     CoUoieral  attack  not  ad- 

missible. In  reviving  a  judgment  of  a  court  of  general  jurisdiction, 
where  the  record  shown  service  of  summons  and  trial  by  jury,  the  fact 
that  no  plea  was  filed  would  not  render  the  judgment  void.  It  might 
be  error,  but  it  could  not  be  net  up  in  a  collateral  proceeding. 

2.  Same.    Same.   Presumption  in  favor  of  judgment  below.    Where  papers  are  toll. 

Every  presumption  is  indulged  in  favor  of  the  validity  of  the  judg- 
ment of  a  court  of  general  jurisdiction,  and  where  the  parent  in  a 
case  are  all  lost,  and  the  record  slates  the  judgment  was  taken  by  de- 
fault without  a  jury,  the  court  will  presume  it  was  a  case  where  such 
would  have  been  the  proper  proceeding,  and  such  judgment  could  not 
be  attacked  in  a  collateral  proceeding,  such  as  a  suit  to  revive. 

8.  Same.  Same.  How  judgment  must  be  revived.  A  judgment  cannot  be 
revived  upon  the  motion  of  the  plaintiff  alone,  but  is  in  the  nature  of 
a  new  suit,  and  should  be  upon  scire  facial  or  an  appearance  and 
waiver  of  the  writ. 

4.  Same.  Same.  Statute  of  limitation).  Although  the  attempted  revivor 
of  1853  was  illegal,  still  the  original  judgment  might  be  revived  on 
proof  that  it  was  not  barred  by  the  statute  of  limitations. 

6.  Sake.  Gauge,  tried  vithoui  a  jury.  WiU  not  be  reversed  for  admission  of  &- 
roneovs  testimony.  When.  A  cause  tried  without  a  jury  will  not  be 
reversed  for  admission  of  erroneous  testimony,  where  there  is  evidence 
enough  in  the  record  to  sustain  the  judgment. 
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6.  Same.    IVoeeediag  by  »cire  facial  to  revive  after  tweniy   yean.    Supreme 

court.     A  proceeding  by  tcire  facias  to  revive  judgment  after  twenty 

years  requires  affidavit,  but  if  none  is  filed,  and  no  objection  is  taken 

below,  defendant  will  not  be  heard  to  make  objection*  in  the  Supreme 

'    Court. 


FROM    DAVIDSON. 

Appeal  from   the    Circuit  Court.      Nathaniel  Bax- 
ter,  Judge. 

Jno.  C.  and  Jno.   M.  Gaut  for  plaintiff. 

Rice   &   Thompson    for   defendant. 

McFarland,  J.,  delivered  the   opinion  of  the  court. 

This  record  presents  two  causes  that  were,  by  con- 
■  seut,  heard  together  without  the  intervention  of  a  jury. 
The  suits  were  commenced  by  scire  facias  to  revive 
two  judgments,  both  awarded  by  the  order  of  the 
court,  and  issued  the  20th  of  September,  1871.  The 
first,  in  substance,  avers  that  judgment  was  rendered 
by  the  the  Circuit  Court  of  Davidson  county  on  the 
10th  of  September,  1838,  in  favor  of  Henry  Dickin- 
son   against    G.     W.    Gibbs    for    $1,809.65    and    costs; 

that    on    the   —   day    of  ,    1853,    the    judgment 

was  revived  in  favor  of  G.  M.  Fogg,  administrator  of 
Dickinson's  estate,  he  having  died;  that  the  defendant, 
G.  W.  Gibbs,  had  died  in  1870,  and  that  Chas.  N. 
Gibbs  is  the  executor  of  his  will.  The  other  scire 
facias  only  differs  in  this,  that  it  avers  the  rendition 
of  another  judgment  in  favor  of  Dickinson  against 
Gibbs  for  $1,817.13  and  costs  on  the  16th  of  Febro- 
30— vol.  8. 
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ary,  183d,  and  a  similar  revivor  in  favor  of  G.  M. 
Fogg>  administrator.  In  both  causes  the  defendant 
pleaded:  First,  nil  tiel  record;  second,  the  statute  of 
limitations  of  ten  years;  third,  accord  and  satisfaction; 
fourth,   payment;     and   fifth,   nil   debit. 

Upon  the  trial  the  issues  were  found  for  the  plain- 
tiff, and  the  judgments  revived  for  the  balance  ascer- 
tained to  be  due  in  the  first  cause  and  for  the  full 
amount  in  the  second  case.  The  defendant  has  ap- 
pealed. 

In  the  first  case  the  averments  of  the  scire  facias 
as  to  the  rendition  of  the  judgment  in  1838  were 
sustained  by  the  record.  The  first  objection  taken  in 
this  court  to  the  record  is,  that  it  shows  a  summons 
and  declaration,  and  a  jury  who  tried  the  cause,  but 
the  record  does  not  show  that  there  was  a  plea,  and 
it  is  argued  that  the  judgment  is  therefore  void. 
This  objection  is  wholly  unfounded.  It  fully  appears 
that  the  court  bad  jurisdiction,  and  the  judgment  is 
certainly  not  void,  though  it  may  have  been  erroneous. 
According  to  no  well  considered  authority  could  this 
judgment  be  considered  void  when  brought  in  review 
collaterally,  aud  this  is  in  the  nature  of  a  collateral 
attack.  See  Smith's  Leading  Cases,  vol.  1,  pp.  1  and 
2;     LilL,    p.   840    et  seq. 

It  is  not  objected  that  the  judgment  of  the  16lh 
of  February,  1839,  upon  which  the  second  scire  facias 
was  Issued,  is  void  because  it  was  a  judgment  by  de- 
fault without  the  intervention  of  a  jury.  And  as  the 
papers  are  lost  it  does  not  appear  whether  the  suit 
was    founded    upon    any   written    evidence,   so    that   the 
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court  could  render  final  judgment  without  a  jury.  The 
judgments  were  rendered  by  the  circuit  court,  whidb 
was  a  court  of  superior  and  general  jurisdiction,  pro- 
ceeding according  to  the  course  of  the  common  law, 
and  if  we  concede  that  it  had  jurisdiction  of  the  per- 
son of  the  defendant,  it  is  very  clear  that  the  judg- 
ment is  not  void,  as  every  presumption  in  such  cases 
is  made  in  favor  of  the   validity  of  the  judgment. 

As  to  the  second  case  a  more  serious  objection 
perhaps  arises  from  tbe  fact  that  the  record  showing 
the  service  of  process  upon  the  defendant,  or  other 
grounds  of  personal  jurisdiction,  is  not  produced.  Nor 
is  it  shown  specifically  that  such  record  ever  existed. 
There  is  proof  that  the  court-house  was  burned  in  the 
year  1856,  and  a  great  many  papers  destroyed.  There 
is  no  other  evidence  supplying  the  missing  record. 
We  have  only  the  entry  upon  the  minutes  of  the 
court  which  shows  a  judgment  by  default  against  the 
defendant  for  the  plaintiff's  debt  and  costs.  But  it 
is  said  that  even  in  a  case  of  this  sort,  when  the 
judgment  is  brought  collaterally  into  review,  the 
court  being  one  of  superior  and  general  jurisdiction, 
it  will  be  presumed  to  have  taken  the  necessary  steps 
to  acquire  jurisdiction  over  the  parties  if  nothing  else 
appears.  See  Smith's  Leading  Cases,  vol.  1,  p.  12; 
7  Am.  Ed.,  p.  1126,  and  authorities  there  cited. 
And  Mr.  G-reenleaf  lays  it  down  that  the  presumption 
will  be  made  after  twenty  years  in  favor  of  every 
judicial  tribunal  acting  within  its  jurisdiction,  that  a41 
persons  concerned  had  due  notice  of  its  proceedings. 
See    1     Greenleaf    Ev.,   sec.    19.       Here    we    have    not 
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only  the  lapse  of  time,  but  the  fact  that  the  court- 
house and  many  papers  were  destroyed  after  the  judg- 
ment  was  rendered. 

If  the  judgment  of  revivor  of  1853  be  effectual  as 
a  new  judgment,  then  we  could  not  go  behind  it  to 
enquire  into  the  validity  of  the  original  judgment  upon 
which  it  was  rendered,  any  more  than  we  could  en- 
quire into  the  evidence  upon  which  a  judgment  was 
founded  when  attacked  collaterally.  Bat  it  is  urged 
that  the  judgment  of  revivor  is  not  valid.  The  judg- 
ment of  revivor  of  1853,  taken  alone,  is  certainly  de- 
fective and  indefinite.  A  judgment  cannot  be  revived 
against  a  defendant  by  motion  of  the  plaintiff  alone. 
It  is  essentially  different  from  a  motion  to  revive  a 
pending  cause.  It  is  in  the  nature  of  a  new  suit  to 
recover  upon  the  former  judgment.  And  such  judg- 
ment of  revivor  ought  to  be  on  scire  facias,  or  upon 
appearance  of  the  defendant  and  waiver  of  scire  facias, 
and  should  set  forth  definitely  the  date  and  amount 
of  the  judgment  revived,  or  be  otherwise  so  definite 
as  to  render  it  of  itself  valid  and  complete.  And  as 
we  have  intimated,  the  judgment  of  revivor  in  this 
case  is  not  of  itself  so  valid  and  complete,  but  while 
it  is  defective,  we  are  of  opinion  that  if  the  original 
judgment  be  valid,  the  present  plaintiff  is  now  entitled 
to  a  revivor,  being  administrator  of  the  deceased  plain- 
tiff, not  only  in  his  own  favor,  but  against  the  repre- 
sentative of  the  deceased  defendant,  if  there  be  no 
other  valid  defense. 

"We  hold  upon  the  authorities  and  for  the  reasons 
before  stated  that  the  original  judgments  in  both  cases 
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have  been  established  by  the  record  and  are  valid, 
and  the  defective  revivor  in  favor  of  the  plaintiff  in 
1853  may  now  be  remedied  by  the  proper  judgments, 
if  there   be   no   farther    objection. 

Upon  the  defense  of  the  statute  of  limitations  and 
lapse  of  time  it  was  proven  by  F.  B.  Fogg,  a  disin- 
terested and  competent  witness,  that  in  1869  G.  W. 
Gibbs,  in  a  conversation  with  the  plaintiff,  G.  M. 
Fogg,  said  that  he  had  not  forgotten  the  Henry 
Dickinson  judgments,  and  that  he  would  soon  pay 
them.  This  promise  is  proven  with  great  distinctness 
without  regard  to  the  testimony  of  G.  M.  Fogg,  who, 
it  is  argued,  is  an  incompetent  witness.  This  cause 
having  been  tried  without  a  jury,  we  do  not  reverse 
for  erroneous  testimony  admitted,  but  will  affirm  the 
judgment  if  the  record  contains  legal  testimony  suffi- 
cient to  support  it.  The  promise  of  Gibbs  must  fairly 
be  taken  to  refer  to  the  judgments  in  question  as  none 
others   are   shown   to   exist. 

As  to  the  objection  that  the  present  scire  facial 
was  issued  without  affidavits  after  the  lapse  of  twenty 
years,  it  may  be  said  that  objections  of  this  character 
if  valid  might  have  been  cured  by  amendment  if  ob- 
jection had  been  taken  by  demurrer  or  otherwise  in 
limine,  but  cannot  be  now  for  the  first  time  assigned 
as   error. 

Upon  the  whole  we  find  no  error  and  affirm  the 
judgment. 
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J.  A.  Blakemore  Adm'r.  v.  John   W.  Kimmons. 

1.  Real  Pkopebty."    Will*.     Executors.     Administrators.    Sale  by,  with  will 

annexed.     An  administrator,  with  the  will   annexed,  has  tbe  Pime 
power  to  sell  land  as  ia  conferred  by  will  upon  the  executor,  and  such 
a  xale  will  be  valid  made  after  the  passage  of  the  act  of  1849,  though 
the  will  was  probated  prior  thereto. 
Case  cited :  Green  r.  Davidson,  4  Baxter,  488. 

2.  Same.    Same.     A  purchaser  of  land  under  the  foregoing  circumstances 

cannot  avail  himself  of  the  defense,  in  refusing  to  execute  bis  con- 
tract, that  a  part  of  the  land  be  thought  he  who  buying  is  in  the  pos- 
session of  another,  when  the  land  was  Bold  in  gross,  and  he  was  living 
upon  it  at  the  time,  being  affected  consequently  with  notice  of  all  the 
facts  in  relation  thereto. 
Case  cited :  Macon  and  Bailey  o.  Sheppardf  2  Hum,  335. 


FROM    BEDFORD. 


Appeal  from  the  Circuit  Court.  W.  H.  William- 
son,  Judge. 

Coldwell   &   Warder   for   plaintiff. 

Wisener   &   Son   for  defendant. 

Lea,   8p.   J.,  delivered    the   opinion   of  the   court. 

In  1840  John  Whitsell  departed  this  life  testate. 
His  will  was  duly  probated  in  tbe  County  Court  of 
Bedford,  and  Daniel  L.  Barringer  was  qualified  as  bis 
executor.  In  the  year  1852  the  executor,  Daniel  L. 
Barringer  died,  and  complainant,  J.  A.  Blakemore,  was 
appointed  by  the  county  court  as  administrator  with 
the   will   annexed   of  John    Wbitsell.       During  the   war 
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the  records  of  the  County  Court  of  Bedford  county 
were  destroyed,  and  complainant  filed  his  bill  in  the 
chancery  court  on  the  27th  of  February,  1868,  to  set 
up  the  will  of  John  Whiteell,  and  asking  a  construc- 
tion thereof.  The  chancellor  upon  the  hearing  set  up 
the  will.  By  the  provisions  of  the  will  the  executor 
was  to  assign  to  Milly  Whiteell,  widow  of  the  testa- 
tor, a  dower  in  his  real  estate,  sell  the  balance  of  his 
real  and  personal  property,  and,  after  payment  of  his 
debt,  to  divide  the  proceeds  among  certain  of  his 
children  therein  named,  and  providing  further,  that 
upon  the  death  of  his  widow  that  the  executor  should 
sell  the  land  assigned  her  as  dower  and  divide  the 
proceeds  as  therein  directed.  The  executor,  Barringer, 
sold  the  property  as  directed,  real  and  personal,  except 
the  land  set  apart  as  dower,  paid  the  debts  and  closed 
up  the  estate.  During  the  pendency  of  the  life  estate, 
or  soon  after  the  termination  thereof,  the  defendant, 
J.  W.  Kimmons,  purchased  of  the  legatees  a  seven- 
eighths  interest  in  said  doner  or  the  proceeds  thereof, 
and  the  court  in  the  case  of  J.  A.  Blakemore,  ad- 
ministrator, after  setting  up  the  will,  decreed  that  the 
defendant  was  entitled  to  seven-eighths  of  the  proceeds, 
and  that  John  Whitsell,  a  minor  and  grandson  of  tes- 
tator,   was   entitled   to   one-eighth. 

On  the  3d  day  of  December,  1870,  the  complain- 
ant, as  administrator  of  John  Whitsell  deceased  with 
the  will  annexed,  sold  at  public  sale  the  tract  of  land 
which  had  been  assigned  to  Mrs.  Whitsell  as  dower, 
she   having   died    some   years    previous. 

Notice   of  the  time   and   place   of  sale  was   given  by 
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printed  hand-bills  and  by  publication  in  a  newspaper 
published  in  Shelbyville.  At  said  sale  be  sold  the 
land  known  as  the  Milly  Whit  sell  dower,  containing 
sixty  acres  more  or  less.  At  said  sale  the  defendant 
became  the  purchaser  at  and  for  the  sum  of  $3,781.50, 
payable  in  six,  twelve  and  eighteen  months  from  date 
of  sale.  Complainant  shortly  after  the  sale  tendered 
defendant  a  deed  for  said  land,  and  demanded  the  execu- 
tion of  the  notes  for  the  purchase  money.  The  de- 
fendant refused  to  accept  the  deed  or  to  execute  hie 
notes  for  the  purchase  money,  and  thereupon  complain- 
ant filed  his  bill  for  a  specific  performance  of  the 
contract.  The  chancellor  decreed  for  complainant,  and 
defendant   has   appealed    to   this   court. 

It  is  insisted  lor  the  defendant  that  the  sale  by 
complainant  as  administrator  with  the  will  annexed 
was  not  a  valid  sale,  because  the  will  of  John  Whit- 
sell  was  probated  in  1842,  and  the  act  giving  the 
same  power  to  an  administrator  with  the  will  annexed 
as  was  conferred  upon  the  executor  of  the  will  was 
not   passed    until    1849. 

It  is  only  necessary  for  us  to  say  that  this  court  in 
the  case  of  llosea  Green  v.  John  Q.  Davidson,  et  aL,  4 
Baxter,  488,  decided  that  such  a  sale  after  the  passage 
of  the  act  of  1849  was  valid,  though  the  will  was 
probated  prior  to  the  passage  of  the  act.  Again  in 
the  argument  solicitors  for  the  defendant  urge  the 
statute  of  frauds,  but  this  is  not  available  because  the 
defendant  has  failed  to  plead  the  statute  as  a  defense 
in  his  answer.  Again  the  defendant  insists  that  some 
three   or   four   acres   of  the   Milly  Whitsell   dower   tract 
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which  he  thought  he  was  buying  is  claimed  and  in 
the  possession  of  one  Greer.  This  defense  is  not  avail- 
able;  first,  because  the  land  was  sold  in  gross  and  not 
by  the  acre;  secondly,  the  part  of  the  land  which  he 
states  he  thought  he  was  buying  was  at  the  time  of 
the  sale  in  the  adverse  possession  of  Greer,  a  line 
fence  having  been  previously  run  between  the  Greer 
and  Milly  Whitsell  land,  and  the  defendant  at  the 
time  of  the  sale  was  living  upon  the  the  Milly  Whit- 
sell land,  and  was  well  acquainted  with  the  land  and 
knew  of  the  line  of  fence,  and  was  therefore  affected 
with  notice  of  all  the  facts  in  relation  thereto.  2 
Hum.,  335.  But  it  is  further  insisted  that  only  a 
few  days  prior  to  the  sale  the  complainant  conveyed 
by  deed  to  Greer  the  disputed  land,  which  fact  was 
unknown  to  defendant  at  the  time  of  the  sale  and 
was  a  fraud  upon  him.  The  facts  are,  that  Barringer, 
the  executor,  had  sold  in  his  lifetime  a  portion  of  the 
Whitsell  land  to  Greer's  vendor,  and  complainant  only 
executed  a  deed  for  the  land  which  had  been  pre- 
viously sold  by  the  executor,  and  in  that  deed  the 
land  was  not  described  by  metes  and  bounds,  but  on 
the  east  called  for  the  Milly  Whitsell  dower  tract,  and 
we  are  of  opinion  that  in  making  that  deed  the  com- 
plainant but  discharged  his  duty,  and  the  same  was 
not   a   fraud   on   the    defendant. 

In  this  whole  transaction  the  complainant  appears 
to  have  acted  in  the  utmost  good  faith  towards  the 
defendant,  and  we  think  he  is  entitled  to  reasonable 
commissions  upon  the  amount  of  the  purchase  money, 
and   to  this  extent  modify  the  decree  of  the  chancellor, 
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and  direct  that  an  order  of  reference  be  made  to  the 
Clerk  sod  Master  of  the  Chancery  Court  of  Bedford 
county  to  take  proof  and  report  what  would  be  rea- 
sonable commissions  for  complainant,  and  that  such 
reasonable   commissions    be   allowed. 

As  thus  modified,  the  decree  of  the  chancellor  en- 
forcing a  specific  performance  of  the  sale  is  affirmed, 
and  this  cause  is  remanded  to  the  chancery  court  to 
carry  out  the  orders  of  said  court  in  reference  to  the 
payment  of  the  purchase  money,  costs,  and  attorneys* 
fee,  etc.  The  defendant  will  pay  the  costs  of  this 
cause   in    this   court. 


Henby  Harris,  Adm'r.  v.  Robert  H.  Habbis,  Adm'r. 

Beu.  Property.  Administrator.  Redemption  of  land  by.  Right*  qfend- 
Hore.  Where  the  son  is  a  judgniennt  creditor  of,  and  administrator 
upon  his  father's  estate,  he  may  redeem  land  belonging  to  Ihe  estate, 
which  nan  been  sold  for*  (he  payment  of  debts,  nnd  hold  tiie  same  as 
any  other  redeeming  creditor,  and  his  fiduciary  relation  as  adminis- 
trator will  not  alter  the  case. 
Case  cited:  Dulles  et  til.  v.  Bead  el  of.,  6  Yer.,  53,  65,  68. 

The  court  say :  "Asa  judgment  creditor  of  said  (file*  T.  said  Robert  G. 
had  the  undoubted  right  to  redeem,  or  to  purchase  the  claims  of  cred- 
itors who  had  liens.  That  right  was  exercised  ii]ion  the  last  day  upon 
which  he  could  claim  it,  no  one  else  who  had  such  right  having  at 
any  time  theretofore  offered  to  redeem,  and  we  cannot  see  that  he,  as 
administrator,  sustained  any  such  fiduciary  relation  to  the  land  as 
that  he  should  forego  the  exercise  of  an  undoubted  legal  right.  Nor 
that  because  he  was  heir  at  law,  as  well  aa  judgment  creditor,  he 
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might  not  for  himself  and  the  widow  and  heirs  of  hia  father,  purchase 
the  rights  and  claims  of  creditors  having  liens  upon  the  land ;  or  as 
Buch  judgment  creditor  redeem  from  them,  holding  the  land  as  any 
other  redeeming  creditor  would  hold  it." 


FROM   MAURY. 


Appeal  from  the  Circuit  Court. 
C.  O.  Nicholson  for  plaintiff. 
G.  P.  Frierson  for  defendant. 
Deaderick,  J.,  delivered  the  opinion  of  the  court. 

On  the  18th  of  January,  1 870,  the  complainant. 
filed  bis  bill  in  the  Chancery  Court  of  Maury  county 
which  was  dismissed  at  August  special  term,  1872,  and 
brought   by   appeal   to   this   court. 

At  the  January  term,  1861,  of  the  Circuit  Court 
of  Maury  county,  judgments  were  rendered  against 
Giles  T.  Harris  in  favor  of  Kerr,  Matthews,  Lancaster, 
Mooney,  W.  Galloway  and  Porter,  amounting  in  the 
aggregate   to   $5,666.49. 

On  the  11th  of  December,  1865,  the  land  of  said 
Giles  T.,  containing  about  seven  hundred  and  eighty 
acres,  was  sold  for  the  satisfaction  of  said  judgments, 
and  bid  in  by  the  several  plaintiffs  in  said  judgment 
at  $6,340.49,  being  the  amount  of  the  judgments,  in- 
terest,  etc. 

At  the  August  term,  1861,  of  said  court,  John 
Frierson  and  J.  B.  Frierson,  administrators  of  Embry 
W.  Yarboro  and  W.  Galloway,  each  recovered  a  judg- 
ment against  the  said  Giles  T. — said  judgments  aggre- 
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gating  $4,298.40.  From  these  several  judgments  said 
■(.Tiles  T.  appealed  to  this  court,  and  the  causes  were 
not  determined  until  February,  1866,  when  each  of 
said  judgments  was  affirmed  and  executions  from  this 
court   issed   thereon. 

Before  the  rendition  of  these  Supreme  Court  judg- 
ments, and  in  anticipation  thereof,  said  Giles  T.  on  6th 
of  January,  1866,  entered  into  a  written  agreement 
with  the  purchasers  of  his  land,  to  the  effect  that  the 
said  Supreme  Court  judgments,  constituting  a  prior 
lien  upon  his  lands,  must  be  paid  as  well  as  the  cir- 
cuit court  judgments  before  said  land  could  be  re- 
deemed. In  May,  1866,  Giles  X.  died,  and  at  Jan- 
uary term,  1867,  of  the  county  court,  defendant, 
Robert  G.,  his  son,  administered  upon  his  estate.  In 
his  lifetime  the  said  Giles  T.  had  conveyed,  by  deed 
of  trust,  to  secure  his  creditors,  all  his  personal  estate, 
which  was  sold  after  his  death  by  the  trustee  in  said 
deed,  and  no  assets  came  to  the  hands  of  his  admin- 
istrator. 

The  Supreme  Court  judgment  creditors  seem  to  have 
acquiesced  in  the  arrangement  made  between  Giles  T. 
and  the  purchasers  of  his  land,  as  they  took  no  stepe 
to   enforce   their  judgments. 

So  the  matters  stood  until  the  11th  of  December, 
1867,  the  last  day  upon  which  the  lands  sold  December 
11,  1865,  were  redeemable.  Upon  that  day,  with  the 
assent  of  all  the  creditors  who  had  purchased  the 
lands,  and  by  an  agreement  with  them  and  the  Su- 
preme Court  judgment  creditors,  the  said  Robert  G. 
secured    the   interest    of    said    several    creditors    in    the 
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said  land,  paying  part  only  of  the  said  several  judg- 
ments, and  executing  his  notes  for  the  balances  due, 
taking  a  transfer  of  their  claims,  and  giving  a  deed 
of  trust  on  the  land  to  secure  said  notes,  and  to 
secure  about  $2,000  which  be  had  borrowed  of  Aiken 
to   aid   him   in    making   his   cash   payments. 

The  bill  is  filed  to  subject  the  land  to  sale,  to 
pay  first  the  claims  secured  in  the'  deed  of  trust,  to 
re-imbursc  whatever  the  said  Robert  G.  may  have  ad- 
vanced oat  of  his  own  means  in  the  redemption  of  the 
land,  and  to  apply  the  residue  to  the  payment  of 
complainant's  judgment  obtained  January,  1866,  for 
about  16,000,  against  said  Giles  T.  It  is  alleged 
that  Robert  G.,  being  administrator  of  bis  father's  es- 
tate, could  not  redeem  the  land  for  his  own  benefit, 
and  that  of  the  widow  and  heirs  at  law  of  said  Giles 
T.  to  the  exclusion  of  creditors,  and  that  in  point  of 
met,  the  redemption  was  made  and  intended  for  the 
benefit  of  the  creditors  of  the  estate  of  his  father,  of 
which  be  was  the  administrator.  On  the  other  hand 
defendant,  Robert  G.,  insists  that  he  had  no  assets  of 
the  estate  of  his  father;  none  had  come  or  could 
have  come  to  bis  hands;  that  as  one  of  the  heirs  at 
law  of  his  father,  and  being  a  judgment  creditor,  he 
had  the  right  to  redeem  for  the  benefit  of  the  widow 
and  heirs  at  law,  and  that  he  did  go  redeem,  and  not 
for  the  benefit  of  creditors  other  than  those  for  whose 
benefit  he  made  the  trust  deed. 

It  is  insisted  that  as  administrator  said  Robert  G. 
was  a  trustee,  and  could  not  redeem  for  himself  and 
he    other    heirs    at  law,  but    upon    his    effecting   such 
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redemption,  it  would  enure  to  the  benefit  of  the  cred- 
itors of  the  estate,  and  he  would  hold  the  land  so 
redeemed   as   a  .trustee   for   their  benefit. 

It  is  true  that  if  a  person  occupying  a  fiduciary 
relation  purchases  the  trust  property  with  bis  own 
funds,  he  cannot  retain  it  for  bis  own  benefit,  but  must 
hold  it  in  trust  for  the  beneficiary.  1  Ferry  on  T., 
sec.  129.  An  administrator  is  a  trustee,  as  has  been 
held  frequently  by  this  court,  holding  the  property 
which  comes  to  his  hands  in  trust  for  the  payment 
of  intestate's  debts  and  distribution  amongst  his  dis- 
tributees. 

But  the  only  property  that  can  come  to  his  hands  is 
personal  property.  He  has  no  power  to  sell  or  other- 
wise dispose  of  the  realty  that  descends,  upon  the  an- 
cestor's death  intestate,  immediately  and  directly  to 
his  heirs  at  law,  and  not  only  the  land  itself  so  de- 
scends when  the  legal  title  is  in  the  ancestor,  but  if 
it  has  been  previously  sold  in  the  ancestor's  lifetime 
for  his  debts,  the  right  of  redemption  also  descends  to 
the  heir.  It  is  true  that  the  administrator  might, 
upon  the  exhaustion  of  the  personal  assets,  file  a  bill 
against  the  heirs  to  sell  land  to  pay  debts,  but  he  is 
not  bound  to  do  so.  The  law  authorizes  but  does 
not  compel  him  to  do  so.  If  he  fails  or  refuses  to 
file  a  bill  for  this  purpose  he  violates  no  trust,  for 
in  respect  to  the  realty,  or  the  filing  of  a  bill  for 
its  sale  to  pay  debts,  he  is  clothed  with  no  trust  in 
virtue  of  his  office  as  administrator.  His  duty  under 
the  law  is  to  administer  the  personal  estate.  Any 
bona    fide    creditor,   whose    debt    remains    unpaid,    may 
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file  hia  bill  for  the  attainment  of  the  identical  objects 
which  could  be  attained  if  the  bill  waa  filed  by  the 
administrator.       6    Yer.,   53,    65,   68. 

But  whether  the  bill  is  filed  by  the  administrator 
or  the  creditor,  it  is  filed  under  the  permission  of  the 
law,  and  not  under  compulsion,  and  all  the  creditors 
should  be  brought  in,  or  allowed  to  come  in,  to  share 
rateably  in  the  proceeds  of  the  Bale  of  the  land. 
Complainant,  who  is  the  only  creditor  unprovided  for 
by  the  trust  deed  made  by  defendant,  Robert  G.,  as 
far  as  the  record  discloses,  never  offered  or  attempted 
to  redeem  the  land,  nor  was  he  prevented  from  so 
doing  by  any  act  or  declaration  of  defendant,  the  heirs 
at   law   of  Giles   T.,   deceased,    or   other   person. 

Nor  do  we  think  that  the  evidence  shows  that 
Robert  G.  intended  that  his  redemption  should  enure 
to  the  benefit  of  other  creditors  than  those  who  were 
secured  or  paid  in  the  arrangement.  His  negotiations 
and  conversations  were  only  with  this  class  of  creditors, 
and  it  is  not  alleged  in  the  bill  that  complainant  was 
prevented  from  redeeming  by  any  act  or  declaration 
of  defendant,    Robert   G. 

As  a  judgment  creditor  of  said  Giles  T.  said  Robert 
G.  had  the  undoubted  right  to  redeem,  or  to  purchase 
the  claims  of  creditors  who  had  liens.  That  right 
was  exercieed  upon  the  last  day  upon  which  he  could 
claim  it,  no  one  else  who  had  such  right  having  at 
any  time  theretofore  offered  to  redeem,  and  we  cannot 
see  that  he,  as  administrator,  sustained  any  such  fidu- 
ciary relation  to  the  land  as  that  he  should  forego 
the  exercise  of  an   unndoubted  legal  right      Nor  that 
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because  he  was  heir  at  law  as  well  as  judgment  cred- 
itor, he  might  not  for  himself  and  the  widow  and 
heirs  of  his  father,  purchase  the  rights  and  claims  of 
creditors  having  liens  upon  the  land;  or  as  such 
judgment  creditor  redeem  from  them,  holding  the  land 
as   any   other   redeeming   creditor    wonld   bold   it. 

The    result    is,    we   are   of   opinion,   that    the    chan- 
cellor's  decree   was   correct,   and   affirm    it  with   costs. 


W.   M.  Perkins  &  Co.  v.  W.    W.  Woodfolk. 

1.  Venditioni  Exponas.    Error  in  tale.    Prartiee  in  Supreme  Court    An 

error  merely  clerical  in  the  tette  of  process  will  not  vitiate,  na  where 
a  venditioni  erp/mat  issued  from  this  court  bearing  tote  first  Monday  of 
December,  3875,  instead  of  first  Monday  of  January,  1876,  especially 
after  a  sale  has  been  made.  Such  errors  upon  application  will  be 
remedied. 

2.  Judicial  Notice.     Change  of  term  time.    This  court  will  take  judicial 

notice  oi  the  death  oE  one  of  its  clerks  and  appointment  of  another, 
as  well  as  a  change  in  the  time  of  meeting  by  the  Legislature. 


FROM   JACKSON. 


Motion    in    Supreme   Court    to   correct    venditioni   ex- 

ptmas. 

W.  F.  Cooper   and   Thomas   H.  Malone   for  com- 
plainants. 

Campbell,  Guild  and  Smith  for  defendant. 
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McFarland,  J.,  delivered  the  opinion   of  the  court. 

On  the  13th  of  October,  1875,  an  execution  from 
this  court  was,  by  the  sheriff  of  Jackson  county,  levied 
on  certain  land  of  the  defendant.  The  execution  was 
in  pursuance  of  a  judgment  of  this  court  rendered  in 
favor  of  the  plaintiff*  on  the  10th  of  May,  1875.  It 
was  returned  without  a  sale.  On  the  20ih  of  Janu- 
ary, 1876,  during  the  present  term  of  our  court,  a 
venditioni  exponas  issued  to  the  sheriff  nf  Jackson 
county,  which  has  been  returned,  showing  that  after 
due  advertisement  and  notice,  the  land  was  sold  on 
the  14th  of  March,  1876,  and  purchased  by  B.  A. 
Sheppard   and   S.    M.    SwansoD. 

It  now  appears  that  the  venditioni  exponas  above 
referred  to  issued  on  the  20th  of  January  last,  was 
erroneously  vested.  It  bears  teste  the  first  Monday 
of  December,  J  875,  and  is  signed  by  W.  M.  Fleming, 
clerk,  whereas  the  first  day  of  the  term  preceding  its 
issuance  was  the  first  Monday  of  January,  1876, 
and  on  the  day  of  the  issuance  of  the  venditioni 
exponas  J.  B.  Childress  was  appointed  and  qualified  as 
clerk  of  this  court.  Aa  application  is  now  made  in 
behalf  of  the  purchasers,  who  are  the  beneficial  owners 
of  the  judgment,  either  to  correct  these  or  supposed 
errors  in  the  process,  so  as  to  remove  doubts  that 
might  otherwise  arise  as  to  the  title,  or  that  the  pro- 
cess and  proceedings  thereunder  be  quashed  and  new 
process  awarded.  There  can  be  no  doubt  that  their 
motion,  either  in  the  one  form  or  the  other,  should 
be    allowed. 

31— vol.  8. 
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We  think  the  errors  were  merely  clerical  and  made 
by   inadvertence. 

The  terms  of  this  court  formerly  began  the  first 
Mondays  of  December.  The  last  Legislature  changed 
the  terms  to  the  first  Mondays  of  January.  The 
present  is  the  first  term  held  under  the  new  law. 
The  clerk  in  making  out  the  process  followed  the  old 
form. 

By  the  death  of  F.  C.  Dunnington,  former  clerk 
of  this  court,  within  the  last  year,  W.  M.  Fleming, 
his  deputy,  was  left  the  acting  clerk,  and  so  continued 
until  the  appointment  of  J.  B.  Childress,  as  before 
stated.  Since  the  beginning  of  the  present  term,  and 
on  the  day  the  process  in  question  was  issued,  since 
the  appointment  of  Childress,  Fleming  has  again  been 
appointed  and  acting  as  deputy  clerk.  These  facts, 
which  we  judicially  recognize,  fully  account  for  the 
inadvertencies  appearing  upon  the  face  of  the  process 
referred  to,  if  indeed  there  was  any  material  error  at 
all.  We  think  the  process  is  not  void,  and  even 
after  the  sale  it  is  proper  to  direct  the  correction  to 
be   made.       See   Herman   on    Executions,   p   55-6. 
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Jos.  D.   Bennett    and    Wipe  et  al.  v.  John  C. 
Coldwell. 

1.  Adminibtbator's  Sale.     When  void.     PurtnaMr'f'Tightt  under.     In  the 

care  of  a  void  Bale  by  an  administrator,  the  purchaser  of  land  at  suet 
sale,  belonging  to  the  estate,  will  be  substituted  only  to  the  rights  «f 
(he  creditors  whose  debts  were  paid  by  his  money. 

2.  SAME.     Same.      Waste  by  administrator.     If  the  administrator  has  wasted 

the  estate,  he  and  the  securities  on  his  bond  are  liable  to  the  creditors 
to  the  extent  of  the  waste,  and  not  the  land  of  the  heirs.  This  is  so 
even  if  both  the  administrator  and  his  securities  are  insolvent  The 
lose  falls  upon  the  creditors. 

3.  Same.    Same.     Jleiri  not  security.     The   law  does  not  make  the  hem 

securities  for  the  administrator,  nor  make  their  rights  dependent  upon 
the  integrity  or  negligence  of  the  administrator. 
Case  cited :  Martin  v.  Turner,  2  Heis.,  384,  reviewed. 

4.  Same.    Same.    Dower.     When  the  widow  is  the  administratrix  in  such 

case,  if  she  has  not  claimed  any  dower  Interest,  and  never  had  any 
set  apart  for  her,  the  purchaser  will  not  be  entitled  to  relief  out  of  the 
land  to  the  extent  of  dower  interest. 


PHOM   BEDFORD. 


Appeal   from  the  Chancery  Coart.     Jno.  R.  Steele, 
Chancellor. 

Wisenee  &  Son  and  Cowden    for  complainants. 

Cooper  &  Fbierson   for  defendant. 

Lea,   Sp.   J.,   delivered   the   opinion   of  the   court. 

John   D.   Johnson    died    in     1860,    intestate,   and    at 
the   August   term,    I860,    of  the   County   Court  of  Bed- 
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ford  county,  W.  E.  Johnson  and  Mary  A.  Johnson 
were  appointed  and  qualified  an  administrator  and  ad- 
ministratrix of  his  estate.  Sometime  thereafter  W.  E. 
Johmon,  the  administrator,  died,  and  the  administration 
of  the  estate  then  devolved  upon  Mary  A.  Johnson, 
the  administratrix,  who  was  the  widow  of  the  intestate. 
The  said  John  D.  Johnson  left  surviving  him  several 
children,  his  heirs  at  law,  wbo  are  complainants  in 
this   hill. 

The  said  Johnson,  at  his  death,  had  a  large  per- 
sonal estate,  and  was  the  owner  of  a  house  and  lot 
in  the  town  of  Shelbyville.  On  the  23d  day  of  April, 
1863,  Mary  A.  Johnson,  the  administratrix,  sold  the 
houpe  and  lot  to  the  defendant,  John  C.  Cold  well,  for 
$4,400,  in  Con  federate  treasury  notes,  and  executed  a 
hond  to  procure  title  to  be  made  to  Cold  well  by  the 
County  Court  of  Bedford  county,  which  has  never  been 
done. 

The  heirs  of  John  D.  Johnson  file  their  bill  in 
April,  1870,  to  set  aside  this  sale  as  void,  to  put 
them    in    possession,   and    for   an   account   for   rents. 

To  this  bill  defendant  Coldwell  files  a  demurrer, 
which  being  overruled,  he  files  an  answer  in  the 
nature  of  a  cross-bill,  making  the  complainants  in  the 
original  bill  and  Mary  A.  Johnson,  defendants,  in 
which  the  sale  of  the  house  and  lot  by  Mrs.  Johnson 
is  admitted.  But  he  alleges  that  one  Cummings  had 
an  account  agaiust  the  estate  of  John  D.  Johnson, 
upon  which  suit  bad  been  brought  in  the  Circuit  Court 
of  Bedford  county  for  about  $3,200,  and  that  upon 
the    sale   of    the    property   by   Mrs.   Johnson,   she    paid 
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off  this  indebtedness  of  her  husband's  estate  with  tha 
proceeds  arising  therefrom,  and  with  the  balance  paid 
other  debts  of  the  estate,  and  therefore  he  asks,  that 
if  the  sale  cannot  be  confirmed  by  the  court  as  mani- 
festly for  the  interest  of  the  heirs,  that  the  court  will 
decree  to  him  the  amount  of  the  purchase  money  and 
interest,  and  that  the  same  shall  be  a  lien  upon  the 
said  house  and  lot.  And  he  alleges  further  that  he 
is  entitled,  by  reason  of  his  purchase,  to  at  least  the 
dower  interest  of  Mrs.  Johnson.  The  defendants,  in  the 
cross-bill  answer,  denying  that  any  part  of  the  $4,400 
paid  by  Coldwell  was  used  in  the  payment  of  the 
debts  of  Johnson's  estate,  and  denying  that  Coldwell 
had  any  interest  in  the  house  and  lot  by  reason  of 
dower,  Mrs.  Johnson  stating  that  she  had  never  asked 
or  claimed  a  dower,  nor  had  any  ever  been  set  apart 
for   her. 

Proof  was   taken,   and   the   cause    was   beard. 

The  chancellor  decreed  that  Coldwell,  the  complain- 
ant in  the  cross-bill,  was  entitled  to  a  decree  for  so 
much  of  the  purchase  money  as  was  used  in  the  pay- 
ment of  the  debts  of  the  estate  of  John  D.  Johnson, 
and  that  the  same  was  a  lien  upon  the  house  and 
lot,  and  that  the  same  should  be  sold  to  satisfy  said 
decree. 

In  the  settlement  of  Mrs.  Johnson  as  administra- 
trix of  liar  husband's  estate,  a  copy  of  which  is  ex- 
hibited in  the  cross-bill,  she  charges  herself  with  the 
Bum  of  $14,667.28,  money  received  by  her  as  admin- 
istratrix, in  which  is  included  the  sum  of  $4,400, 
amount   of  sale   ol   house   and   lot,  and   she   credits    her- 
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■elf  with  the  sum  of  $10,570.20,  leaving  a  balance  of 
$4,097.08.  She  is  afterwards  credited  with  the  sum 
of  $2,050.54,  cash  paid  for  family  expenses,  and  for  a 
piano,  leaving  a  balance  in  her  hands  of  $2,046.54. 
In  the  settlement  she  is  also  charged  with  notes  there- 
in set  forth,  belonging  to  said  estate,  amounting  to 
the  Hum  of  $7,025.25,  which  she  states  are  all  at  in- 
terest, and  will  be  accounted  for  when  collected.  It 
is  also  stated  in  her  settlement  that  W.  E.  Johnson, 
the  administrator,  had  collected  &  sum  of  money,  amount 
not  stated,  for  which  he  had  never  accounted.  It  is 
thus  shown  that  there  are  personal  assets,  belonging 
to  said  estate,  amounting  to  upward  of  $900,  after  pay- 
ment of  all  the  debts  which  she  reports  against  the 
estate.  In  her  answer  to  the  cross-bill  she  states  she 
sold  the  house  and  lot,  not  for  the  purpose  of  getting 
money  to  pay  the  debts  of  the  estate.  And  to  prove 
the  truth  of  that  statement,  she  says,  "  and  she  was 
also  offered  a  few  days  before  said  sale,  by  M.  M. 
McClure,  the  amount  of  a  note  he  was  owing  said 
estate,  which  now  amounts  to  near  four  thousand  dollars, 
and  which  she,  by  said  failure  to  collect,  has  lost  the 
entire  amount  to  the  estate  of  her  deceased  husband." 
It  is  clearly  shown  that  there  are  assets  in  the 
hands  of  the  administratrix  more  than  sufficient  to  pay 
any  claim  which  may  be  due  Coldwell  by  reason  of 
said  purchase,  or  the  same  has  been  wasted  by  her 
mismanagement.  If  the  purchase  money  for  the  house 
and  lot  was  used  in  the  payment  of  the  debts  of 
Cummings  and  others  against  the  estate,  the  purchaser, 
the   sale   being   void,   is   only  entitled   to   be  substituted 
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to  the  rights  of  tba  creditors  whose  debts  were  paid 
by  his  money.  The  creditors  of  the  estate  have  no 
right  to  a  sale  of  land,  belonging  to  the  heirs  until 
the  personal  property  is  exhausted. 

If  the  estate  has  been  wasted  and  destroyed  by  the 
administratrix,  she  and  the  securities  upon  her  bond 
are  liable  to  the  creditors  to  the  extent  of  the  waste, 
and   not   the   land   of  the   heirs. 

If  the  administratrix  has  wasted  the  estate,  and 
both  she  and  her  securities  upon  her  administration 
bond  are  insolvent,  the  land  of  the  heir  cannot  be 
made  liable.  The  loss  in  such  case  must  fall  upon 
the  creditor.  The  law  does  not  make  the  heirs  se- 
curities for  the  administrator,  nor  make  their  rights 
dependent  upon  the  integrity  or  negligence  of  the  ad- 
ministrator. Hence,  we  are  of  the  opinion  that  the 
decree  of  the  chancellor  declaring  a  lien,  and  ordering 
a   sale   of  house  and    lot,    was   erroneous. 

Tbe  sale  was  unquestionably  void,  for  the  admin- 
istratrix had  no  power  to  sell  the  house  and  lot,  which 
had   descended   to   the   heir. 

To  support  the  views  of  the  chancellor,  we  are  re- 
ferred to  an  opinion  of  this  court  in  the  case  of  John 
W.  Martin  et  ale.    v.    H.    L.  '  Tamer,  2   Heis.,    384. 

In  that  case  it  is  true  the  court  ordered  a  sale 
of  real  estate  to  repay  the  purchase  money  paid  at  a 
void  Bale,  but  then  the  clerk  had  made  a  settlement 
with  the  administrators,  and  reported  to  tbe  court  that 
there  had  come  into  their  hands  $3,128,  and  that  tbey 
had  paid  out  $4,441,  leaving  the  estate  indebted  to 
them    $1,312,  which    report  was  confirmed   by  the  court. 
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There  was  then  a  necessity  for  the  sale,  the  personal 
estate  being  exhausted,  and  an  outstanding  indebted* 
ness   of  81,312. 

But  it  is  insisted  that  this  case  is  analogous  to 
the  cases  of  verbal  sales  of  real  estate,  where  specific 
performance  being  sought  by  the  vendee  who  has  been 
put  in  possession,  and  resisted  by  the  vendor,  or  his 
heir,  on  the  ground  that  the  sale  is  void  under  the 
statute   of  frauds. 

In  such  cases,  upon  the  clearest  principles  of  equity, 
the  vendee  is  entitled  to  a  decree  for  the  purchase 
money  paid,  and  it  is  declared  a  Hen  on  the  land 
of  the  vendor.  But  we  cannot  see  wherein  such  eases 
have  any  analogy  to  this  case.  Here  the  vendor  did 
not  sell  her  own  land,  but  land  which  belonged  to 
other  parties,  and  without  their  consent,  for  the  heirs 
were  all  minors  at  the  date  of  the  sale ;  and  the 
purchaser  at  the  time  of  the  sale  well  knew  the  house 
and  lot  was  not  the  property  of  his  vendor,  but  be- 
longed  to    the   heirs   of  Johnson. 

But  it  is  further  insisted  by  the  purchaser  that  he 
is  at  least  entitled  to  the  dower  interest  of  Mrs.  John- 
son in  said  house  and  lot.  No  dower  has  ever  been 
claimed  or  applied  for  by"  her,  nor  has  any  ever  been 
But  apart  to  her.  Was  any  estate  in  land  cast  upon 
her  by  law  at  the  death  of  her  husband?  None. 
The  lands  descended  directly  to  the  heirs.  It  is  true 
the  law  gives  her  a  right  of  dower  in  the  land,  but 
she  has  never  claimed,  nor,  as  before  stated,  has  any 
ever  been  assigned  her;  besides,  this  contract  exhibited 
is   not   an   executed    but  an  executory  contract;   she  was 
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to  procure  the  CouDty  Court  of  Bedford  county  to  di- 
vest and  vest  the  title.  We  are  therefore  of  the 
opinion  that  the  defendant  Coldwell  is  not  entitled  to 
any  dower  interest  in  said  house  and  lot  as  against 
the    heirs. 

The  decree  of  the  chancellor  is  reversed ;  the 
cross-hill  is  dismissed;  the  sale  declared  void;  the  heirs 
entitled  to  possession;  and  the  cause  remanded  for  an 
account.  The  purchaser,  Coldwell,  will  be  charged  with 
reasonable  rents  since  he  went  into  possession,  and  be 
credited  with  the  value  of  the  improvements  to  the  ex- 
tent they  have  enhanced  the  value  of  the  house  and 
lot,  and  with  the  amount  of  taxes  paid  thereon,  but 
not   in   excess   of  the   rents. 

The  costs  of  this  court  and  the  court  below  will 
be  paid  by  the  defendant  Coldwell,  except  the  costs 
incident  to  the  taking  of  the  depositions  of  witnesses 
to  prove  the  general  character  of  Mrs.  Johnson  and 
her  son,  which  wilt  be  paid  by  the  complainants  in 
the   original   bill. 
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Jonesbobo,  Fall   Branch  &  Blair's  Gap  Turnpike 
Co.  «.  John  C.  Brown,  Governor. 

Extraordinary  Remedy.  Mandatmu  against  governor.  WUI  not  lie. 
When.  The  courts  of  this  State  have  no  juried  ictioD,  by  mandamus, 
to  compel  the  governor  to  perforin  any  duty  devolved  upon  him  as 
Hui'h  officer  by  the  Constitution  and  laws  of  the  State.  There  is  no 
distinction  in  the  character  of  the  act  to  be  performed.  It  will  not 
change  the  result  that  the  duty  could  have  been  imposed  upon  a 
ministerial  officer,  and  if  so  he  might  have  been  compelled  to  per- 


PROM  DAVIDSON. 

Appeal  from  the  Circuit  Court.  Nathaniel  Baxter, 
Judge. 

No  counsel  marked. 

McFabland,  J.,  delivered  the  opinion  of  the  court. 

This  was  an  application  to  the  Judge  of  the  Circuit 
Court  of  Davidson  county  for  a  mandamus  to  compel 
the  then  governor,  John  C.  Brown,  to  issue  certain 
bonds  of  the  State,  which  it  is  claimed  the  Legislature, 
by  certain  acts,  had  directed  to  be  issued  to  the  Jones- 
boro,  Fall   Branch  &   Blair's   Gap   Turnpike   Co. 

We  refer  to  and  adopt  tbe  opinion  of  the  cironit 
judge,  Baxter,  which  sets  forth  the  substance  of  the 
various   acts   of  the   Legislature,  with,   perhaps,  one   ex- 
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eeption,  that  does  not  materially  affect  the  question. 
In  that  opinion  the  conclusion  is  reached  that  upon  a 
proper  construction  of  these  acts,  the  petitioner  is  not 
entitled  to  any  of  the  several  series  of  bonds  claimed. 
Without  further  noticing  these  matters,  we  refer  to 
another  question  of  interest  that  has  been  very  forcibly 
presented  in  argement;  that  is,  whether  the  courts  of 
this  State  have  any  jurisdiction,  by  mandamus,  to  com- 
pel the  governor  to  perform  any  duty  devolved  upon 
him    as   governor   by   the   Constitution   and    laws. 

As  to  purely  executive  or  political  functions  devolv- 
ing  upon  the  chief  executive  officer  of  a  State,  or  as 
to  duties  necessarily  involving  the  exercise  of  official 
judgment  and  discretion,  we  think  it  may  be  safely  as- 
sumed that  mandamus  will  not  lie.  This  necessarily 
results  from  the  nature  of  a  government  having  three 
independent  departments — executive,  legislative,  and  ju- 
dicial. Such  is  the  doctrine  well  settled  by  authority. 
See   High   on    Extraordinary   Remedies,  sec.    118. 

The  author  further  says:  "As  to  duties  of  a  min- 
isterial nature,  and  involving  no  element  of  discretion, 
which  have  been  imposed  by  law  upon  the  governor 
of  a  State,  the  authorities  are  exceedingly  conflicting, 
and,  indeed,  utterly  irreconcilable.  Upon  the  one  hand 
it  is  contended,  and  with  much  show  of  reason,  that 
as  to  duties  of  this  character  the  general  principle  al- 
lowing relief  by  mandamus  against  ministerial  officers 
should  apply,  and  the  mere  fact  of  ministerial  duties 
having  been  required  of  an  executive  officer  should  not 
deter  the  courts  from  the  exercise  of  their  jurisdiction. 
Upon  the  other  hand   it  is  held,  that  under  our  struo- 
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ture  of  government,  with  its  three  distinct  departments — 
executive,  legislative,  and  judicial — each  department  being 
entirely  independent  of  the  other,  neither  branch  can 
properly  interfere  with  the  duties  of  the  other,  and  as 
to  the  nature  of  the  duties  required  of  the  executive 
department  by  law,  and  as  to  its  obligations  to  per- 
form these  duties,  it  is  entirely  independent  of  any 
control  by  the  judiciary.  While  the  former  theory 
has  the  support  of  many  respectable  authorities,  and 
is  certainly  in  harmony  with  the  general  principles 
underlying  the  jurisdiction  as  applied  to  purely  minis- 
terial officers,  the  latter  has  the  clear  weight  oi  au- 
thority in  its  favor,  and  may  be  regarded  as  the  es- 
tablished  doctrine   upon    this   subject." 

The  author  then  proceeds  to  review  the  various 
cases  upon  the  subject,  the  substance  of  most  of  the 
cases   being   set   forth   in   the   notes. 

The  Supreme  Courts  of  Ohio,  Alabama,  California, 
Maryland,  and  North  Carolina  have  decided  in  favor 
of  the  jurisdiction,  in  cases  where  it  was  claimed  the 
duties  were  ministerial,  the  cases  presenting  the  ques- 
tion in  different  aspects;  while  opposed  to  the  juris- 
diction are  the  Supreme  Courts  of  Arkansas,  Georgia, 
Illinois,  Louisiana,  Maine,  Minnesota,  New  Jersey, 
Rhode   Island,   and   Missouri. 

We  will  not  undertake  to  review  the  several  cases, 
or  to  distinguish  them.  We  have,  however,  examined 
the  reasoning  in  the  several  cases,  and  our  own  con- 
victions are  decidedly  against  the  exercise  of  the  jur- 
isdiction, and  we  are  of  opinion  that  there  can,  as  to 
its   exercise,    be   no   sound   distinction   in    respect   to   th« 
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character  of  the  act  to  be  performed  by  the  governor 
as   chief  executive. 

In  the  very  nature  of  such  a  government  each  de- 
partment within  its  sphere  must  be  independent  of  the 
other,  and  neither  can  rightfully  interfere  with  the 
others  in  the  discharge  of  their  appropriate  duties. 
And  whatever  duty  or  function  is  devolved  upon  either 
department,  becomes  a  part  of  its  appropriate  or  exclu- 
sive duties.  And  in  the  case  of  the  Governor  it  does 
not  change  the  result  that  the  duty  might  have  been 
imposed  upon  a  ministerial  officer,  and  if  imposed  upon 
a  ministerial  officer,  he  might  have  been  compelled  to 
perform  it.  It  does  not  follow  that  when  the  duty 
is  imposed  upon  the  Governor,  the  courts  have  juris- 
diction   to   control   his   acts. 

The  Governor  holds  but  one  office,  that  is  the 
office  of  chief  executive.  Any  duty  which  he  performs 
under  authority  of  law  is  an  executive  duty,  otherwise 
we  would  have  him  acting  in  separate  and  distinct 
capacities.  In  some  respects  he  would  be  the  chief 
executive,  an  independent  department  of  the  government; 
as  to  other  duties  he  would  be  a  mere  ministerial 
officer,  subject  to  the  mandate  of  any  judge  of  the 
State,  and  we  must  assume  also  that  the  judge  would 
have  the  power  to  imprison  the  Governor  if  he  re- 
fused to  obey  his  order,  for  if  the  court  has  this 
jurisdiction  the  power  to  enforce  the  judgment  must 
follow. 

It  is  said  if  this  jurisdiction  be  not  granted  there 
is  no  remedy  in  cases  where  the  Governor  refuses  to 
perform    his    duty    with    respect    to    the    rights    of   the 
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citizens.  If  the  duty  of  performing  a  certain  act  is 
by  Jaw  devolved  upon  the  Governor,  and  in  the  ex- 
ercise of  his  judgment  and  discretion — and  it  is  diffi- 
cult to  imagine  any  act  to  be  performed  by  a  Gover- 
nor where  some  degree  of  judgment  and  discretion  is 
not  involved — he  decides  against  the  claim  of  the  citi- 
zen, the  citizen  has  had  his  remedy.  If  the  Governor 
corruptly  act  in  violation  of  law  and  right,  he  may 
be  impeached.  It  does  not  follow,  because  the  right 
claimed  depends  upon  a  construction  of  our  laws,  that 
the  court  must  therefore  decide  it.  The  courts  can 
only  decide  rh  those  cases  where  by  law  they  have 
jurisdiction. 

Without  a  further  discussion  of  the  question,  we 
refer  to  the  oases  upon  the  subject  referred  to  in  the 
notes  to  High  on  Extraordinary  Remedies,  sec.  118, 
et  aeq. 

The  judgment  dismissing  the  petition  will  be  affirmed. 

Another  case  of  the  same  character  wilt  also  be 
dismissed. 
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The    State,   for   the    use   of    the   Heirs   of    Benjamin 
Howard,  deceased,  v.  W.  W.  Parses. 

1.  Suspension   of   Statute   op   Limitations.    Overture.    Where  the 

right  of  action  had  accrued,  and  afterward  the  statute  is  suspended, 
and  during  the  suspension  plaintiff  U  married,  the  coverture  existing 
at  the  end  of  the  suspension  cannot  be  relied  on  to  defeat  the  bar. 

Case  cited :  Fisher's  Negroea  v.  Dabbs,  6  Yer ,  160-68. 

Code  cited:  Sec.  2775. 

2.  Same.     Guardian  and  ward.     Trustee.     A  ward  is  not  barred   because 

the  statute  has  run  aa  to  the  guardian.    The  doctrine  that  when  the 
trustee  is  barred  the  cesfut  que  trust  is  also  barred,  does  not  apply  to 
guardian  and  ward. 
Case  cited  :  Goes  v.  Singleton,  2  Head,  67, 

3.  Sureties.     Several  band*.    Sureties  upon  several  bonds  ma;   be  sued 

at  the  same  time.     It  is  not  necessary  to  exhaust  the  property  of  the 
guardian  and  sureties  on  the  last  bond,  before  bringing  suit  against 
sureties  on  the  first. 
Case  cited:  Jamison  r.  Cosby,  11  Hum.,  273. 
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Appeal  from  the  Circuit  Court.  W.  P.  Hickebson, 
Judge. 

No   counsel   marked. 

Lea,  Sp.  J.,  delivered  the   opinion  of  the  court. 

This  is  an  action  against  the  security  upon  a  guard- 
ian bond,  commenced  in  the  Circuit  Court  of  Lincoln 
county  on  the  27th  of  March,  1874.  The  cause  was 
heard    by   Judge   W.   P.   Hickerson,   without   the   inter- 
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vention  of  a  jury.  Judgment  for  the  heirs  of  Howard, 
and    an    appeal   to   this   court   by    Parker. 

On  the  3d  day  of  October,  1859,  A.  E.  Moore  was 
appointed  by  the  Ccunty  Court  of  Lincoln  county 
guardian  of  Mary  B.,  Martha,  Julia  A.,  Hester  A., 
W.  S-,  and  James  F.  Howard,  minor  children  of  Ben- 
jamin Howard,  and  entered  into  bond  in  the  sum  of 
13,000,  with  defendant  W.  W.  Parker  and  one  R.  A. 
McDonald    as   his   sureties. 

On  the  7th  of  October,  1861,  Moore  renewed  bis 
guardian  bond  in  the  sum  of  §5,000,  with  the  said 
R.  A.  McDonald  and  one  John  S.  Fulton  as  his 
sureties. 

On  the  5th  of  March,  1866,  Moore  resigned  bb 
guardian,  his  resignation  wns  accepted,  and  on  the  same 
day  F.  M.  Snoddy  was  appointed  guardian  of  Wm.  S., 
James  F.  and  Hester  A.  Howard,  the  other  children 
having  become  of  age  or  married.  Mary  B.  was  of 
age  on  the  23d  of  May,  1862,  and  married  Daniel  P. 
Shofner  28th  December,  1865.  Martha,  who  married 
F.  M.  Snoddy,  it  is  agreed,  seeks  no  recovery  in  thia 
action.  Julia  A.  became  of  age  on  the  29th  of 
January,  1866,  and  was  married  to  R.  F.  Neil  on  the 
18th    of   December,    1866.       Hester   A.    became    of   age 

on   the  9th  of  December,  1870,  and  married  Moffit, 

at  what  time  does  not  appear  in  the  record.  W.  S. 
Howard  was  twenty-one  years  of  age  on  the  14th  of 
June,  1868,  and  James  F.  Howard  was  of  age  on  the 
13th   of  December,    1872. 

On  the  31st  of  July,  1867,  the  guardian,  Snoddy, 
and   all   the   parties   for  whom    Moore   had   been   guard- 
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ian,  filed  a  bill  in  the  chancery  court  at  Fayetteville 
against  A.  E.  Moore  and  R.  A.  McDonald,  and  Geo. 
B.  Boyles,  administrator  of  Jno.  8.  Fulton,  then  dead, 
McDonald  and  Fulton  being  securities  upon  the  guard- 
ian bond  of  the  said  Moore,  executed  October  7,  1861. 
On  the  2d  of  November,  1870,  they  obtained  a  decree 
for  $2,756  againBt  Moore  and  Boyles,  administrators. 
McDonald,  in  the  meantime,  had  been  adjudged  a 
bankrupt,  therefore  an  execution  was  issued  and  re- 
turned nulla  bona.  This  action  on  Moore's  bond  of 
3d  of  October,  1869,  was  commenced  on  the  27th  of 
March,  1874,  against  defendant  W.  W.  Parker  alone, 
who   was  surety   upon    said   bond. 

We  have  been  thus  particular  about  giving  dates 
because  the  statutes  of  limitation  are  relied  on  in  bar 
of  this  action.  By  sec.  2775  of  the  Code  it  ie  pro- 
vided that  actions  against  sureties  of  guardians  shall  be 
commenced  within  six  years  after  cause  of  action  ac- 
crued. In  this  case  the  cause  of  action  accrued  to 
Mary  B.  on  the  23d  day  of  May,  1862,  and  to  Julia 
A.  on  the  29th  day  of  January,  1866,  the  dates  at 
which  they  respectively  became  of  age,  for  when  the 
ward  becomes  of  age,  or  a  female  marries,  the  guard- 
ianship ceases.      10  Yer.,  160-168. 

Bat  it  is  insisted  that  the  statutes  of  limitations 
were  suspended  until  the  1st  of  January,  1867,  and 
at  that  time  they  were  both  under  disability  by  reason 
of  coverture,  and,  therefore,  they  are  not  barred  by 
the  statutes  of  limitations.  At  the  time  the  cause  of 
action  accrued  they  were  not  under  disability,  and  their 
subsequent  coverture  during  the  suspension  of  the 
32— vol.  8. 
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stabite  of  limitations  cannot  be  relied  on- to  defeat  the 
bar"  of  the  statute.  As  to  William  S.,  James  F.,  and 
Heater  A.,  who  were  minors,  the  cause  of  action  ac- 
crued at  the  time  of  the  resignation  of  A.  E.  Moore 
as  guardian,  and  the  appointment  of  F.  M.  Snoddy  as 
guardian    in    hie   place,  which  was  on  the  5th  of  March, 


It  is  insisted  that  the  right  of  action  of  tbese 
children  are  barred  because  the  cause  of  action  accrued 
to  their  guardian  Snoddy  immediately  upon  his  qualifi- 
cation as  guardian,  and  that  being  so,  he  was  barred 
January  1,  1873,  and  the  guardian  being  barred,  that 
the  wards  are  barred,  though  they  be  minora,  and  to 
sustain  this  position  we  are  referred  to  the  case  of 
Goss  v.  SingUton,  2  Head,  67,  and  other  cases  in  our 
Keports,  holding  that  when  a  trustee  is  barred  that 
the    cestui   qui   trust   is   barred. 

The  position  is  not  sound,  nor  is  it  sustained  by 
those  authorities.  In  all  these  cases  it  will  be  found 
that  the  legal  title  was  in  the  trustee,  and,  therefore, 
when  he  was  barred,  the  cestui  qui  trust  was  barred. 
But  the  legal  title  is  not  in  the  guardian;  the  ward 
is  the  owner,  and  the  guardian  is  a  mere  custodian. 
It  follows,  therefore,  that  though  the  statute  may  bar  the 
guardian,  it  does  not  bar  the  ward,  and  under  our  statute 
he  has  three  years  in  which  to  commence  action  after 
the   removal    of  his   disability. 

William  S.  Howard  became  of  age  on  the  14th  of 
June,  1868,  and  Hester  A.  Moffit  became  of  age  on 
the  3th  of  December,  1870,  and  this  action  not  being 
commenced    within     three    years    after    the    removal    of 
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their  disability,  the  statute  is  a  bar  to  their  recovery, 
but  not  so  aa  to  the  youngest  child,  James  P.  Howard, 
who    became  of  age  on    the    13th  of  December,  1872. 

But  it  is  earnestly  insisted  that  none  of  these  plain- 
tiffs are  barred  ^by  the  statute,  that  the  statute  was 
suspended  when  they  commenced  suit  on  the  3lst  of 
July,  1867,  against  A.  E.  Moore  and  his  sureties  upon 
his  last  guardian  bond,  and  that  they  could  not  main- 
tain an  action  against  the  sureties  upon  the  first  bond 
until  they  had  exhausted  the  property  of  the  guardian 
and    sureties   upon    his   last   bond. 

This  position  is  untenable.  When  the  cause  of 
action  accrued  against  the  guardian  it  accrued  against 
the  defendant.  The  commencement  of  this  suit  was 
the  commencement  of  action  against  the  defendant 
He  was  not  a  party  to  the  suit  of  July  31,  1867,  and 
was,  therefore,  not  affected  thereby.  If  they  had  seen 
proper  they  could  have  made  him  a  party  to  the  bill 
filed  by  them  on  the  31st  of  July,  1867,  and  the 
court  could  have  rendered  a  decree  against  the  sureties 
upon  the  different  bonds,  declaring  the  order  of  their 
liability.  But  to  sustain  their  position  we  are  referred 
to   the   case   of  Jamison   v.    Crosby,  11    Hum.,    273. 

In  that  case  the  question  before  the  court  was  a 
construction  of  the  statutes  in  regard  to  the  discharge 
or  release  of  sureties  upon  guardian  bonds,  and  the 
liability  and  order  of  liability  of  sureties  upon  guard- 
ian  bonds. 

Id  the  opinion  the  learned  judge  says:  "The  new 
sureties  are  cumulative  to  the  former,  and  so  upon 
each   renewal   the    sureties    are    cumulative.       They   are 
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■  not  liable  to  suit  or  action  at  the  same  time,  but  are 
liable  in  the  order  indicated  by  the  statutes,  that  is, 
the  last  soreties  taken  under-  the  statute  shall  be  first 
liable,  and  so  in  that  order." 

There  is  no  reference  to  the  statute  of  limitation  in 
that  opinion ;  in  fact,  at  that  time  there  was  no  statute 
of  limitation  in  favor  of  sureties  upon  guardian  bonds. 
While  it  may  be  true  tbat  the  sureties  upon  the 
several  bonds  are  not  liable  to  make  payment  at  the 
same  time,  or  to  be  sued  at  law  in  the  same  action, 
yet  there  can  be  no  question  but  tbat  the  sureties  upon 
the  several  bonds  are  liable  to  be  sued  at  the  same 
time.  The  conditions  of  the  several  bonds  are  that 
the  guardian  shall  faithfully  perform  the  duties  of  his 
guardianship,  and  whenever  he  fails  to  perform  his 
duties  faithfully,  he  is  guilty  of  a  breach  of  the  con- 
ditions of  the  several  bonds  by  the  same  act,  and  at 
the  same  time,  and  the  cause  of  action  accrues  on  the 
several  bonds  at  the  same  time,  and  the  sureties  on 
each   bond   are   liable   to   action   at   the   same   time. 

The  judgment  of  the  plaintiff,  Jamea  F.  Howard, 
will  be  affirmed;  the  judgments  in  favor  of  the  plain- 
tiffs will  he  reversed,  their  suit  dismissed,  and  they 
will  pay  four-fifths  of  the  costs  of  this  court  and  the 
court  below,  and    the  defendant  will  pay  the    balance. 
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Dennis  v.  Rainey  et  at. 

Municipal  Corporation.  Bight*  of  eminent  domain.  And  general  poioer 
aver  corporate  property.  Slreeti,  etc.  Sale  of  land.  Forcible  entry  and  de- 
tainer. Case  in  point :  The  plaintiff  was  put  in  possession  by  the  cor- 
porate authorities  of  Pulaski  of  a  piece  of  property  forming  an  angle 
between  two  streets,  which  he  had,  under  these  circumstances,  occu- 
pied for  nearly  thirty  years,  when  the  city  sold  the  name  to  the  de- 
fendant as  "  a  lot  or  parcel  of  ground,"  giving  bint  a  deed,  etc.,  and 
in  order  to  put  the  purchaser  in  possession,  after  giving  plaintiff  ten 
days'  notice  to  vacate,  the  town  constable,  by  order  of  the  city  coun- 
cil, destroyed  plaintiff's  enclosure,  and  placed  defendant  in  occupa- 
tion of  the  property,  whereupon  plaintiff  sues  in  an  action  of  forcible 
entry  and  detainer.  Upon  the  trial  the  court  below  excluded  the 
deed  from  evidence  given  by  the  city  to  defendant.  Verdict  was  in 
favor  of  defendant.     Held : 

1.  A  municipal  corporation,  under  the  facts  of  this  case,  has  no  authority, 

by  virtue  of  its  general  and  charter  powers,  to  remove  nuisances  from 
the  streets,  its  right  of  eminent  domain  and  general  power  over  the 
corporate  grounds  to  eject  in  the  manner  stated  the  occupant  of  a  lot 
claimed  by  the  city,  in  view  of  all  the  circumstances,  to  place  its  ven- 
dee of  the  same  in  possession. 

2.  Since  the  corporation  might  be  estopped  from  treating  the  property 

thus  sold  as  a  street,  thereby  giving  some  technical  advantages,  it  was 
improper  to  exclude  the  deed  in  evidence,  though  it  could  not  be  used 
us  a  muniment  of  title. 
Question  of  estoppel  and  statute  of  limitations  in  their  applicability  to 
municipal  corporations  discussed. 
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Appeal   from  the  Circuit  Court.      A.  M.  Hughes, 
Judge. 

T.   M.   Jameeson   for   plaintiff. 

Brown  &  McCqlluh  for  defendants. 


NASHVILLE: 


HsKZb,   J.,  delivered   the   opinion   of  the  court. 

We  mwft  bold  tbe  judgment  in  this  case  to  be 
erroneous.  Tbe  action  is  forcible  entry  sod  detainer 
for  a  small  parcel  of  ground  in  the  town  of  Pulaski, 
tod  tbe  trial  resulted  in  a  verdict  and  judgment  in 
favor  of  defendants,  from  which  the  plaintiff  has  ap- 
pealed. The  lot  in  controversy  is  an  angle  formed 
by  the  intersection  of  two  streets,  and  adjoins  the  lot 
oo   which  the  plaintiff  resides. 

About  thirty  years  before  the  beginning  of  this 
litigation  the  municipal  authorities,  having  no  use  for 
the  premises,  either  as  a  street  or  common,  put  the 
plaintiff  ia  possession  thereof,  and  he  held  it  enclosed 
u  a  part  of  his  garden  for  many  years,  with  inter- 
vals during  the  war,  perhaps,  of  dilapidated  fences  and 
a  want  of  a  perfect  enclosure.  About  the  29th  of 
November,  1867,  the  plaintiff  then  being  in  possession 
of  the  lot,  and  having  it  in  full  cultivation  as  a  gar- 
den, the  corporation  of  the  town  of  Pulaski  sold  the 
lot  to  defendant  Kainey,  and  upon  ten  days'  notice  to 
quit  served  upon  the  plaintiff  under  an  order  of  the 
council,  by  tbe  town  constable,  and  tbe  failure  of  the 
plaintiff  to  surrender  the  possession,  that  officer,  acting, 
it  seems,  under  like  orders,  tore  down  the  fence  of 
plaintiff  around  tbe  lot,  aud  gathered  his  vegetables, 
which  he  threw  over  into  the  plaintiff's  lot,  and  put 
defendant  Kainey  in  possession,  who  at  once  put  a 
house  on  it.  The  corporate  authorities  claimed  this 
pow»e  under  its  general  incidental  and  charter  powers 
to    remove    nuisances    from    the    streets,    its    rights   of 
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eminent  domain  and  general  power  over  the  corporate 
grounds, 

The  defendants  were  permitted  to  rely  on  the  pro- 
ceedings of  the  mayor  and  council,  showing  the  sole 
to  them,  whereupon  the  production  of  the  deed  was 
demanded   by   plaintiff,   and   it   was   produced. 

The  plaintiff  protested  that  the  corporation  had  no 
right  to  force  him  out  of  the  possession  in  that  sum- 
mary way,  or,  indeed,  to  interfere  at  all,  as  it  had 
parted,  by  its  sale  to  Rainey,  with  all  its  interest  in 
the  lot.  And  the  plaintiff  proposed  to  show  by  the 
deed  that  the  lot  was  sold  as  a  lot,  and  not  as  a 
street  or  common,  or  part  of  the  street,  and  the  cor- 
poration relied  upon  its  corporate  control  over  its 
streets  and  commons.  The  plaintiff  held  the  defend- 
ants  to   an    estoppel    by    the   recitals  of  the   deed. 

When  matters  had  become  thus  complicated  the 
learned  judge  withdrew  the  deed  from  the  jury  en- 
tirely, holdiog  it  inadmissible  for  any  purpose.  The 
case  is  an  anomalous  one.  The  law  of  forcible  en- 
try and  detainer  was  intended  as  a  conservator  of  the 
peace,  and  to  try  the  mere  right  of  possession  of  real 
property  by  the  peaceful  instrumentalities  of  the  law 
rather  than  by  the  strong  arm  which  makes  might 
right.  The  plaintiff  was  in  the  possession,  and  had 
been  for  many  years,  with  the  premises  enclosed.  The 
witnesses  say  that  he  had  for  many  years  claimed  the 
property  as  his  own.  If  it  had  been  a  street,  an 
alley,  or  a  common,  and  he  a  tenant  at  sufferance, 
and  the  title  still  in  the  corporation,  then  the  corpor- 
ation,   being    a    miniature    sovereign,   with     its    limited 
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rights  of  eminent  domain,  certainly  bad  the  power  to 
abate  any  nuisance  upon  its  streets  or  public  grounds 
upon  due  notice,  even  in  the  summary  method  adopted 
by  the  constable  in  this  case,  or  to  widen  or  prolong 
any  street  or  alley  by  adding  this  lot  to  it.  Jut 
like  the  plaintiff  in  this  case,  we  do  not  very  clearly 
see  what  right  the  corporation  had  to  interfere  between 
the  plaintiff  and  its  vendee  after  it  had  denuded  itself 
of  all  interest  in  the  lot.  Its  police  powers  over 
this  lot,  except  as  they  were  to  be  exercised  for  the 
general  good,  had  certainly  ceased  with  its  alienation 
of  the  premises.  It  seems  to  us  that  the  law  has 
not  been  administered  to  this  plaintiff.  An  interest- 
ing question,  yet  an  open  one,  as  we  believe,  in  this 
State,  might  grow  ont  of  this  complication,  if  the 
plaintiff  failing  ultimately  to  produce  the  paper  title 
he  claims  to  have  once  had,  should  be  able  to  prove 
a  sufficient  adverse  possession  as  against  the  corpora- 
tion. While  it  is  said  "a  municipal  corporation  does 
not  own  and  cannot  alien  public  streets  or  places,  and 
no  laches  on  its  part,  or  on  that  of  its  officers,  can 
defeat  the  right  of  the  public  thereto,  yet  there  may 
grow  up  in  consequence  private  rights  of  more  per- 
suasive force  in  this  particular  case  than  those  of  the 
public. " 

It  may  be  found,  says  the  author  from  whom  we 
quote,  that  cases  will  arise  of  such  a  character  that 
justice  requires  that  an  equitable  estoppel  shall  be  as- 
serted even  against  the  public,  but  if  so,  such  cases 
will  forever  be  a  law  unto  themselves,  and  do  not 
fail   within    the    legal    operation    of    limitation    statutes. 
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2  Dillon  Mud.  Corp.,  639.  But  yet  there  are  cases 
which  broadly  hold  that  a  notorious  and  uninterrupted 
possession  by  an  individual  or  a  private  corporation, 
under  a  claim  of  right,  land  dedicated  to  a  city  for 
public  squares  or  streets  for  the  period  of  the  statute 
of  limitations,  will  bar  the  city  of  the  claim  to  its 
nse.       8   Ohio,    298;   5   Ohio,   594. 

It  seems  from  the  charter  of  the  town  of  Pulaski 
that  the  mayor  and  aldermen  may  sell  and  convey 
streets  or  parts  of  streets,  alleys  or  public  grounds,  by 
consent  of  adjacent  proprietors  and  upon  notice  to 
them.  Amended  charter,  1850,  sees.  11,  18.  The 
right  to  treat  the  lot  in  controversy  as  a  street,  might 
have  been  parted  with  by  deed,  or  perhaps  by  long 
more  user.  At  all  events,  since  its  conveyance  "as  a 
lot  or  parcel  of  ground "  to  the  defendant  Rainey, 
the  corporation  and  its  privies  in  estate  might  perhaps 
be  estopped  from  treating  it  as  a  street,  and  hence 
the  production  of  the  deed  in  this  case  was  not  only 
legitimate  on  the  part  of  the  plaintiff,  but  a  matter 
of  prime  importance  upon  which  to  base  an  estoppel 
if  he  could.  The  title,  however,  not  being  in  issue 
in  this  action,  it  was  certainly  not  admissible  as  a 
muniment  of  title.  Whether  it  be  such  estoppel  or 
not,  it  is  not  now  proper  to  determine.  It  is  cer- 
tain, however,  that  Rainey  himself,  the  vendee,  could 
not,  with  the  title  deed  in  his  hand,  have  thus  sum- 
marily dispossessed  the  plaintiff,  and  upon  what  prin- 
ciple the  corporation  could  do  so  with  no  title  at  all 
we   cannot  see. 

There   are  many  other   alleged   errors  which  we  will 
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not  take  time  to  discuss.  They  will,  perhaps,  not 
ooour  upon  another  investigation.  We  hold  that  the 
court  erred  in  withdrawing  the  deed  from  the  consid- 
eration  of  the  jury. 

Reverse   the  judgment   and   award   a   new   trial. 


J.  Hawkins  v.  W.  A.   Davis  and  W.  J.   Hardeman. 

Fraud.  Sate  of  persona/  property.  Vendor  cannot  rceoter  from  third  per- 
son when  he  hax  been  defrauded  by  his  vendee.  While  property  remains 
in  possession  of  a  fraudulent  vendee,  the  sale  may  be  avoided  by  the 
vendor,  but  if  the  fraudulent  vendee  w?ll  and  transfer  the  same  to  an 
innocent  third  person,  for  valuable  consideration,  Mich  sale  will  vert 
the  pnrchiuer  under  it  with  ibe  title  which  the  claim  of  the  original 
vendor  cannot  defeat. 

Ca»es  cited :  Arendale  e.  Morgan  &  Co.,  5  Sneed,  703 ;  Gage  ei  aL  r.  Ep- 
person, 2  Head,  669;  Memphis  City  R.R.  Co.  v.  Mayor  and  Alder- 
men, 4  Col.,  413. 


FROM    GILES. 


Appeal    from    the   Circuit   Court.       W.   P.   Martik, 
Judge. 

A.   J.    Abbrnathy    for   plaintiff. 

C.    P.   Jones   for   defendant. 
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The  plaintiff  sued  -  defendants  in  the  Circuit  Court 
of  Giles  county  to  recover  the  contract  price,  or  the 
value  of  6,623  pounds  of  cotton.  He  alleges  that  he 
eeld  the  cotton  to  one  Pilant,  who  represented .  him- 
self to  be  and  was  in  fact  their  agent  in  the  pur- 
chase. 

Defendants  deny  the  agency  of  Pilant,  or  any 
knowledge  of  any  purchase  by  him  of  plaintiff.  There 
ia  some  evidence  tending  to  show  that  the  defendants 
bought   some   cotton   of  Pilant. 

The  plaintiff  insists  that  the  charge  of  the  court 
upon  the  question  thus  raised  by  the  evidence  was 
erroneous.  The  court  charged  the  jury  that  if  the 
plaintiff  sold  the  cotton  to  Pilant,  believing  him  to 
be  the  agent  of  defendants,  and  intended  at  the  time 
of  the  sale  to  part  with  his  title  to  said  Pilant  as 
such  agent,  and  delivered  the  possession  to  him,  and 
Pilant  was  not  in  fact  the  agent  of  defendants,  and 
defendants  were  ignorant  of  these  representations,  and 
without  intention  to  defraud,  purchased  the  cotton  from 
Pilant  and  paid  him  for  it,  they  would  get  a  good 
title,   and   plaintiff  could   not    recover. 

We  are  of  opinion  that  this  charge  is  sustained 
by  the  authorities.  The  cases  cited  to  sustain  the 
adverse  view  are,  in  part,  at  least,  cases  in  which 
the  sales  were  made  by  persons  having  the  mere  pos- 
session, without  apparent  title,  which  is  not  sufficient 
to  defeat  the  right  of  the  real  owner.  But  when  the 
original  vendor  parts  with  his  possession  and  title  to 
the  property,  although  he  may  have  been  induced  to 
do   so   by   the   fraudulent   representations   of  his  vendee, 
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it  is  a  contract  of  sale,  however  fraudulent  the  de- 
viceB   used   to   procure   it.       Benj.   on   Sales,    367-8. 

While  the  property  remains  in  the  possession  of 
the  fraudulent  vendee,  the  sale  may  be  avoided  at  the 
election  of  the  vendor,  but  if  the  fraudulent  vendee 
sell  and  transfer  the  property  to  an  innocent  third 
person  for  a  valuable  consideration,  such  sale  will  vest 
the  purchaser  with  the  title  which  the  claim  of  the 
original  vendor  cannot  defeat.  5  Sneed,  703;  2  Head, 
669;  4  Col.,  413. 

There  is  no  error  in  the  record,  and  the  judg- 
ment   will    be    affirmed. 


M.    J.    Bartee    et    al.   v.    Absalom    Thompson,    Ex'r. 

1.  Willh.  Capacity  0/  testator.  Evidence,  Proof,  In  the  examination 
of  the  attesting  witnesses  in  the  first  instance  as  to  the  formal  execu- 
tion of  the  will,  there  being  no  circumstances  of  suspicion  surround- 
o  interrogate  them  as  to  the  sanity  of  tea- 


Cases  cited  r  Puryear  v.  Reese,  6  Col.,  24,  and  cases  there  cited. 

2.  Same.     Same.    Same.     While  in  an  issue  of  dtvitavU  vet  rum,  the  oh 

probandi  ia  on  the  party  seeking  to  establish  tbe  will,  yet  the  burden 
of  proving  unsoundness  or  imbecility  of  mind  in  the  testator  is  upon 
the  party  impeaching  the  validity  of  the  trill  for  this  cause. 
Cases  cited:  Barnes  1:  Smith,  3  Hum.,  283;  Purrear e.  Beese,  6  CoL,  24; 
Cox  r.  Cox,  4  Sneed,  86. 

3.  Same.    Same.    Same.     In  ordinary  eases,  the  fact  of  execution  of  the 

will  being  proved,  the  knowledge  by  the  testator  of  its  contents  will  be 
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presumed.  But  where  the  testator  is  blind  or  illiterate,  no  each  pre- 
sumption arises.  In  auch  cases  more  ia  required  than  proof  of  formal 
execution.  In  luch  cases  there  must  be  proof  not  only  of  the  formal 
execution  of  the  will,  but  likewise  of  the  testator's  knowledge  of  its 


Cases  cited :  Cox  t>.  Cox,  4  Sneed,  86 ;  Watterson  v.  Henry  Watterson,  1 
Head,  I. 
4.  Same.  Same.  Same.  The  fact  that  a  will  ia  executed  by  a  testator  by 
making  bis  mark  is  prima  facie  evidence  of  his  inability  to  write,  or 
to  read  writing,  and  in  such  a  case  there  ought  to  be  evidence  by  the 
attesting  witnesses  in  explanation  of  the  manner  of  signing,  or  evi- 
dence of  the  knowledge  of  the  contents  of  the  will,  to  make  the  formal 
execution  complete,  or  to  entitle  the  plaintiffs  to  a  verdict,  if  no  coun- 
ter proof  ia  offered. 


FROM   MAUBY. 


Appeal    from   the  Circuit  Court.      Martin,  Judge. 

J.   M.   Gadt   for   plaintiff. 

No   counsel   marked   for   defendant. 

Deaderick,  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  in  error  from  the  judgment  of 
the  Circuit  Court  of  Maury  county,  upon  the  verdict 
of  a  jury  establishing  the  will  and  codicils  thereto  of 
Mrs.  Michael  Thompson,  deceased.  A  great  deal  of 
evidence  is  found  in  the  record  pro  and  con  as  to 
the  sanity  of  the  testatrix  at  the  time  of  .  the  execu- 
tion of  the  several  papers  in  controversy  in  this  case. 
Several  exceptions  are  taken  to  the  charge  of  the  court 
by   the   contestants. 

The    court    charged    the   jury   that    "the   will    must 
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be  proved  by  at  least  two  attesting  witnesses,  who 
must  testify  that  they  signed  the  same  at  the  request 
of  the  testatrix,  and  in  her  presence,  and  that  she 
signed  the  same,  or  declared  it  to  he  her  last  will." 
This  must  be  proved  by  all  the  subscribing  witnesses, 
if  living,  "and  within  the  jurisdiction  of  the  court," 
and  when  so  proven  the  law  presumes  the  testatrix 
was  of  sound  mind,  "and  knew  tbe  contents  of  the 
will,"   and    this   rule   applies   to   tbe   several   codicils. 

The  court  further  instructed  the  jury,  "If  the  plain- 
tiff has  done  this  he  may  rest  his  case,  and  the  bur- 
den of  proof  is  cast  upon  tbe  defendants  to  show  by 
facts  and  circumstances  that  it  is  not  the  last  will 
and  testament  of  Mrs.  Thompson.  If  the  plaintiff  has 
failed  to  show  by  proof  the  execution  of  the  will,  yon 
need  proceed  no  further,  and  should  find  against  it 
If,  however,  the  will  has  been  proven  according  to 
tbe  rules  mentioned,  then  I  say  you  should  find  it 
is  the  last  will  of  Mrs.  Thompson,  unless  the  defend- 
ants show  by  preponderance  of  proof  it  is  not  her 
will,  for  as  I  have  said,  in  that  event  the  burden  of 
proof  is  thrown  upon  the  defendants  to  show  it  is 
not   her   last   will." 

The  error  assigned  upon  this  part  of  the  charge 
is,  that  the  court  should  have  instructed  the  jury  that 
tbe  plaintiff  should  have  been  required,  in  addition  to 
and  as  part  of  the  proof  of  the  formal  execution  of 
the  will  and  codicils,  to  have  introduced  evidence  of 
the  mental  capacity  of  the  testatrix.  There  are  cases 
sustaining  the  view  insisted  on,  and  plausible  reasons 
in    its   favor.       The   competency   of    the   testator   at    the 
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time  the  will  is  signed  is  essential  to  its  validity,  and 
the  party  propounding  the  will  must  show  that  the 
will  has  been  properly  executed.  But  the  law  pre- 
sumes that  every  man  is  sane  until  the  contrary  ia 
shown.  1  Gr.  Ev.,  42;  2  Ibid,  689.  And  this  pre- 
sumption will  stand  until  some  evidence  is  introduced 
to  remove  it.  If  a  presumption  may  be  removed, 
and  must  be  by  evidence  adduced  by  the  party  alleg- 
ing insanity.  We  are  of  opinion,  therefore,  that  in 
the  examination  of  the  attesting  witnesses,  in  the  first 
instance,  as  to  the  formal  execution  of  the  will  (there 
being  no  circumstances  of  suspicion  surrounding  it),  it 
is  not  necessary  to  interrogate  them  as  to  the  sanity 
of  the  testator.  6  Col.,  24,  and  oases  there  cited. 
The  law  presuming  that  every  man  is  sane  until  the 
contrary  is  shown,  the  burden  of  proving  the  un- 
soundness of  mind  in  the  testator  is  on  the  party  im- 
peaching the  will  for  this  cause,  There  are  numer- 
ous authorities  to  this  effect.  2  Gr.  Ev.,  689;  1  Red. 
on    Wills,   31;   3   Hum.,    283. 

The  authorities  are  quite  as  numerous  and  uniform 
that  in  an  issue  of  deviaavit  vel  mm  the  onus  probandi 
is  on  the  party  seeking  to  establish  the  will.  1  Red. 
on  Wills,  ch.  3,  p.  30;  1  Gr.  Ev.,  Bee.  77;  2  Gr. 
Ev.,   sec.    689;   6   Col.,   24;   4   Sueed,   87. 

And  the  fact  that  the  burden  of  making  out  the 
insanity  of  testator  is  upon  the  defendant  when  he  al- 
leges it,  does  not  change  the  rule  that  holds  the 
plaintiff  hound  to  make  out  his  cause.  In  2  Gr.  Ev., 
sec.  689,  it  is  said,  "in  regard  to  insanity  or  want 
of   soundness   of    mind,   we    have    heretofore   seen    that 
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though  in  the  probate  of  a  will,  as  the  real  question 
is  whether  there  is  a  valid  will  or  not,  the  executor 
is  considered  as  holding  the  affirmative,  aud  therefore 
may  seem  bound,  affirmatively,  to  prove  the  sanity  of 
the  testator;  yet  we  have  also  seen  that  the  law  itself 
presumes  every  man  to  be  of  sane  mind  until  the 
contrary  is  shown.  The  burden  of  proving  unsound- 
ness or  imbecility  of  mind  in  the  testator  is  therefore 
on  the  party  impeaching  the  validity  of  the  will  for 
this   cause." 

The  defendants  below  contested  the  validity  of  the 
will,  not  only  on  the  ground  of  incapacity  of  testa- 
trix, bat  upon  the  ground  of  fraud  and  undue  influ- 
ence. But  in  the  view  we  have  taken  of  the  case, 
it  is  not  necessary  to  discuss  the  conflict  in  the  books 
and  reported  cases  upon  the  questions  of  the  neces- 
sity of  proof  of  capacity  in  the  testator  in  the  first 
instance;  and  as  to  the  burden  of  proof  on  the  point 
of  insanity  or  unsoundness  of  mind.  Much  might  be 
said  on  either  side  upon  both  of  these  questions,  but 
we  are  content  to  follow  the  decisions  heretofore  made 
by   this  court,   as   hereinbefore   indicated. 

In  this  case  the  testatrix  did  not  sign  her  name 
to  the  will  or  codicils,  but  her  name  was  written  by 
another,  and  she  made  her  mark  to  each  of  said  pa- 
pers. 

The  court,  as  before  stated,  charged  the  jury  that 
the  statute  requires  a  will  to  be  proved  by  at  least 
two  attesting  witnesses,  who  must  testify  that  they 
signed  the  same  at  the  request  and  in  the  presence 
of   the    testatrix,   and    that    she    signed    it,   or   declared 
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it  to  be  her  last  will.  This  being  done,  tbe  burden 
of  proof  is  cast  upon  defendants  to  show  that  it  is 
not   the   will   of  Mrs.   Thompson. 

This  charge  is  correct  where  the  testator  ie  able 
to  read  and  write,  and  no  facts  appear  to  awaken 
suspicion.  But  where  a  testator  is  unable  to  read 
writing  or  to  write,  there  must  be  other,  evidence  of 
knowledge  of  the  contents  of  the  will  than  the  mere 
fact  of  its  formal  execution,  before  the  proponents 
would  be  entitled  to  a  verdict  establishing  it.  In  or- 
dinary cases,  the  fact  of  execution  of  tbe  will  being 
proved,  the  knowledge  by  the  testator  of  its  contents 
will  be  presumed;  but  where  the  testator  is  blind  or 
illiterate,  no  such  presumption  arises.  In  such  cases 
more  is  required  than  proof  of  formal  execution.  In 
such  cases  there  must  be  proof  not  only  of  the  formal 
execution  of  the  will,  but  likewise  of  the  testator's 
knowledge  of  its  contents.  Cox  v.  Cox,  4  Sneed,  86; 
1   Head,   1. 

The  fact  -  that  a  will  is  executed  by  a  testator  by 
making  his  mark,  is  prima  fade  evidence  of  his  ina- 
bility to  write  or  to  read  writing,  and  in  such  a  case 
there  ought  to  be  evidence  by  tbe  attesting  witnesses 
in  explanation  of  the  manner  of  signing,  or  evidence 
of  the  knowledge  of  the  contents  of  the  will,  to  make 
the  formal  execution  complete,  or  to  entitle  tbe  plain- 
tiffs  to   a   verdict,   if  no    counter   proof  is   offered. 

The  charge  of  his  honor  excludes  the  idea  of  such 
necessity  in  this  case,  and  was  therefore  erroneous  in 
holding  in  effect  that  the  burden  of  proving  that  the 
33— vol.  8. 
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papers  propounded  were  not  the  will  of  Mrs.  Thomp- 
son, was  nast  upon  the  contestants  in  the  absence  of 
presumption  or  proof  that  she  hat)  knowledge  of  the 
contents  of  the  will  upon  the  proof  of  its  formal  ex* 
-ecution. 

Let    the    judgment     be    reversed    and    a    new   trial 
awarded. 


Robert  H.   Spain  v.  The  State. 

CkiwnaIj  Law.  Officer  who  hax  charge  of  jury.  Instruction*  to  by  Judge. 
The  record  shown  that  after  the  jury  were  elected,  enipanneled,  tried, 
and  sworn,  they  were  respited  until  the  meeting  of  the  court  on  the 
next  day,  and  were  placed  in  charge  of  W.  H.  T.  Morgan,  an  officer 
of  the  court,  "  who  was  duly  sworn  according  to  law  to  keep  the  jnrr 
together,  separate  and  apart  from  all  other  citizens  whatsoever,  until 
their  return  into  open  court  to  resume  consideration  tif  the  cause  now 
on  trial. 
The  court  say :  We  are  asked  to  presume  that  the  judge  below  admin- 
istered the  oath  as  required  by  law ;  this  we  cannot  do,  aa  the  record 
shows  affirmatively  that  no  such  oath  was  administered. 


FROM    DAVIDSON. 


Appeal   from   the  Criminal  Court.       T.  N.  Frazieh, 
Judge. 

Clay  Roberts,  W.    G.    Brifn    and    George    H. 
Vauohan   for   plaintiff. 
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Attorney-General  Heiskell  for  the  State. 
Lea,  Sp.  J.,  delivered  the  opinion  of  the  court. 

The  prisoner  was  indicted  in  the  criminal  court  at 
Nashville  for  the  murder  of  B.  F.  Guy,  convicted  of 
murder  in  the  second  degree,  and  sentenced  to  ten 
years  confinement  in  the  penitentiary,  and  has  appealed 
to   this  court. 

The  record  shows  that  after  the  jury  were  elected, 
em  panne  led,  tried  and  sworn,  they  were  respited  until 
the  meeting  of  the  court  on  the  next  day,  and  were 
placed  in  charge  of  W.  H.  T.  Morgan,  an  officer  of 
the  court,  "  who  was  duly  sworn  according  to  law  to 
keep  the  jury  together,  separate  and  apart  from  all 
other  citizens  whatsoever,  until  their  return  into  open 
court  to  resume  consideration  of  the  cause  now  on 
trial."  The  law  requires  that  the  officer  should  be 
sworn  not  only  to  keep  the  jury  "separate  and  apart 
from  all  other  citizens,  but  that  no  one  shall  be  per- 
mitted to  talk  with  them,  nor  they  be  permitted  to 
talk  with  any  one,  and  that  they  shall  not  talk  to 
the  officer  about  the  case  on  trial,  nor  shall  he  talk 
to  them  or  in  their  presence  in  regard  thereto,  ex- 
cept simply  to  ask  them  if  they  have  agreed."  The 
record  shows  this  oath  was  not  administered  to  the 
officer  in  charge  of  the  jury  which  convicted  this  pris- 
oner. 

In  the  case  of  Elijah  Duncan  v.  The  State,  de- 
termined at  Jackson,  September  term,  1875,  Judge 
Turney  delivering  the  opinion  of  the  court,  say,  "The 
practice  of  administering   such   an  oath    is   derived   fro» 
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the  common  law,  and  is  an  indie  pew  sable  safeguard 
thrown  around  the  life  or  liberty  of  the  accused,  and 
the  interest  and  welfare  of  the  State  and  society — one 
that  cannot  in  safety  be  dispensed  with,  or  too  rigidly 
enforced." 

Every  person  charged  with  an  offense  is  entitled 
to  a  fair  and  impartial  trial  by  an  impartial  jury, 
who  shall  form  their  verdict  alone  from  the  evidence 
in  the  cause,  and  not  from  any  outside  influence.  The 
jury  upon  whose  verdict  depends  the  life  or  liberty 
of  the  accused,  should  never  be  placed  in  the  keep- 
ing of  an  officer  unrestrained  by  the  obligation  of  the 
oath    required   by   law. 

We  are  asked  to  presume  that  the  judge  below  ad- 
ministered the  oath  as  required  by  law;  this  we  can- 
not do,  as  the  record  shows  affirmatively  that  no  such 
oath   was   administered. 

There  are  other  errors  assigned,  some  of  which,  in 
regard  to  the  charge  of  the  court,  are  not  without 
merit;  bnt  for  this  the  cause  will  be  remanded  and 
a   new   trial   granted. 
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Moffat  v,  McKissick. 

Pabtnership.  Bills  and  notes.  Slight  lo  Tteooer  on  note  tigned  by  name  dif- 
ferent from  firm  name,  etc.  Ordinarily,  a  firm  must  bind  itself  by  its 
proper  firm  name,  but  to  this  there  are  exceptions.  IC  the  firm  bad,  by 
use,  adopted  a  name  somewhat  differing  from  that  stipulated  in  the 
articles  of  partnership,  and  if  under  that  different  name  it  borrow 
money  for  the  benefit  of  the  firm,  the  money  may  be  recovered  of  the 
firm  by  the  name  under  which  they  may  have  executed  the  security 


FROM    GILES. 


Appeal   from   the   Circuit   Court. 

T.   B.   Logan   for   plaintiff. 

W.    &.    F.    SHITHSON    for    defendants. 

Deadehtck,  J.,  delivered   the  opinion  of  the   court. 

Suit  was  brought  before  a  justice  of  the  peace  of 
Giles  county  on  a  note  for  $193.60,  signed  "Elias 
Malone  &  Co.,  Still  House,"  against  said  Malone  and 
the   defendants   as   partners. 

Judgment  was  rendered  by  the  magistrate  in  favor 
of  plaintiff,  and  upon  appeal  by  defendants  to  the  cir- 
cuit court,  judgment  was  there  rendered  for  defendants, 
and    plaintiff  has   appealed   to   this   court. 

A  reversal  is  sought  here  on  the  ground  that  the 
charge  is  erroneous.  The  partnership  articles  between 
defendants  and  Malone  are  exhibited  in  the  record, 
and    show   that    the    three    agreed    to    become   partners 
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in  distilling  whisky  and  brandy,  and  that  Malone  waB 
to   manage   and    ran   the   distillery   in   his  own   name. 

It  is  insisted  by  defendants  that  plaintiff  was  also 
a  secret  partner,  but  he  does  not  seem  to  have  re- 
ceived  any   part  of  the   proceeds   of  the   business. 

Plaintiff  was  a  U.  3.  revenue  officer,  and  loaned 
money  to  buy  stamps  to  put  upon  the  whisky  barrels, 
and  for  this  loaned  money  the  note  in  question  was 
given. 

It  is  insisted  by  defendants  that  the  note  not  hav- 
ing been  signed  in  the  firm  name,  that  is,  "Elias 
Malone,"  it  is  not  binding  upon  the  firm,  even  if  the 
money   received   was   used   for   partnership   purposes. 

Malone  says  he  signed  the  firm  notes  in  the  way 
in  which  the  note  in  contest  is  signed  to  distinguish 
the  notes  of  the  firm  from  his  individual  obligations. 
The  court  told  the  jury  that  where  partners  agreed 
upon  a  firm  name,  one  partner,  in  the  absence  of  the 
others,  could  not  bind  the  firm  by  a  different  name, 
and  the  plaintiff  could  only  recover  against  the  partner 
who  signed  the  note,  notwithstanding  the  money  bor- 
rowed went  into  the  partnership,  that  he  might  re- 
cover in  action  of  assumpsit  for  money  had,  etc.,  but 
he  could  not  recover  on  the  note,  though  the  firm 
had   had   the   benefit   of  the   borrowed   money. 

Ordinarily,  a  firm  must  bind  itself  by  its  proper 
firm  name,  but  to  this  we  think  there  are  exceptions. 
If  the  firm  had  by  use  adopted  a  name  somewhat 
differing  from  that  stipulated  in  the  articles  of  part- 
nership, and  if  under  this  different  name  it  borrow 
money  for   the   benefit   of  the   firm,   the   money  may  be 
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recovered  of  the  firm  by  the  Dame  under  which  they 
may   have   executed   the   security   sued   on. 

If  money  is  loaned  to  one  member  of  the  firm 
upon  the  credit  of  the  firm,  and  with  the  assent  of 
the  members  of  the  firm,  and  a  note  given  with  the 
knowledge  of  the  firm,  or  their  assent,  express  or 
implied,  and  the  money  goes  to  the  use  and  benefit 
of  the  firm,  we  see  no  reason  why  they  should  not 
be  bound  for  it,  although  the  note  given  for  the 
money  may  differ  in  the  mode  of  the  signatures  of 
the  firm  from  that  prescribed  by  the  terms  of  the 
partnership  articles. 

Partners  may  bind  themselves  by  other  than  such 
prescribed  firm  name,  if  they  choose  to  adopt  for  con- 
venience, or  to  prevent  confusion,  a  different  mode  of 
executing  their  obligations  or  contracts  from  the  one 
prescribed   by   their   original   agreement. 

There  is  evidence  tending  to  explain  the  reason 
for  this  change,  and  in  view  of  the  facts  presented 
in  the  record,  we  think  the  charge  of  his  honor,  the 
circuit  judge,  though  in  the  main  correct,  was  too 
broad,  and  calculated  to  mislead  the  jury  into  the  be- 
lief that  under  no  circumstances  could  the  firm  be 
bound  by  the  execution  of  a  note  by  one  member  of 
the  firm,  in  a  different  name  than  that  agreed  upon, 
unless   all   the   members   were   present   assenting   thereto. 

Let  the  judgment  be  reversed  and  a  new  trial  be 
had. 


Beggarly  v.  The  State. 


Borr  Beggarly  v.  The  State. 

Ceiminai,  Law.  Admissibility  of  raroftstions.  Evidence.  The  prisoner 
wun  arrested  on  the  charge  of  murder  on  Sunday.  It  appearing  to 
the  magistrate  trying  the  cause  that  the  testimony  was  insufficient  to 
bind  the  prisoner  over  on,  he  suggested  to  Dr.  Logue  that  he  bad 
better  take  the  prisoner  out  and  talk  to  him,  and  tell  him  about  turn- 
ing State's  evidence,  which  he  did,  but  the  prisoner  denied  all  knowl- 
edge of  the  crime,  and  wan  thereupon  released.  On  Monday  he  wee  re- 
arrested, and  before  trial  nag  again  approached  by  one  Merrill,  who 
held  out  to  him,  also,  the  benefit*  of  a  confession.  He  was  also  told 
of  the  consequences  of  not  making  a  statement,  and  that  he  was 
strongly  suspected.  These  persons  were  neither  an  officer,  prosecutor, 
or  any  one  in  authority.  There  was  Borne  excitement  against  the 
prisoner.  Upon  the  last  trial  before  the  committing  magistrates, 
which  took  place  on  Tuesday,  perhaps,  the  prisoner  voluntarily,  after 
being  told  that  it  could  be  taken  against  him,  but  not  for  him,  with- 
out persuasion  or  threats,  made  a  confession  admitting  bis  complicity, 
but  charging  the  real  crime  upon  others,  which  was  taken  down  in 
writing  by  one  of  the  magistrates.  He  made  several  conflicting 
statements,  but  finally  said  that  the  written  one  was  true,  and  the 
others  were  false:  Held,  that  under  all  the  circumstances  it  was 
proper  to  admit  the  statement  as  taken  down  by  the  magistrate  as 
evidence  on  the  prisoner's  trial  in  the  criminal  court  for  murder. 


FROM   WILSON. 


Appeal   from    the   Circuit   Court.      W.  H.  William- 
son, Judge. 

Attorney- General  Heiskell  for  the  State. 

No   counsel    marked   for   defendant. 

McFarland,  J.,  delivered  the  opinion  of  the   court. 
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The  prisoner  was  indicted  for  the  murder  of  Rob*. 
Hamilton,  and  upon  hie  trial  convicted  of  murder  in 
the  first  degree,  his  motion  for  a,  new  trial  and  arrest 
of  judgment  overruled,  and  the  judgment  of  death  pro- 
nounced,  from   which    he   appeals   to   this   court. 

The  record  shows  that  Robert  Hamilton  resided  in 
Wilson  county;  that  on  the  night  of  the  19th  March, 
1875,  between  eight  and  nine  o'clock,  hearing  some 
noise  near  his  house,  he  went  out  to  ascertain  the 
cause.  He  did  not  return,  and  next  morning  his  body 
was  found  some  three  hundred  yards  from  the  house. 
He  came  to  his  death  from  a  gun-shot  wound,  but 
there  was  no  witness  who  saw  the  party  or  parties 
who   did    the   killing. 

On  Sunday  Esquire  Patton  caused  the  prisoner  to 
be  arrested  and  brought  before  him  for  examination. 
He  proves  that  after  the  examination  had  progressed 
lor  awhile,  he  said  to  Dr.  Logue,  "We  had  better 
turn  Burr  loose,  as  the  circumstance  about  the  hat  was 
not  sufficient,  and  I  could  not  as  an  officer  bind  him 
over.  Dr.  Logue  said  that  I  had  better  go  and  talk 
to  Burr  Beggarly.  Then  I  thought  about  my  official 
position,  and  told  Dr.  Logue  I  could  not  go.  I  told 
Dr.  Logue  to  tell  him  about  turning  Stated  evidence, 
but  Burr  denied  having  anything  to  do  with  the  kill- 
ing. There  was  a  good  deal  of  excitement  during  the 
trial,   and    I   used   all    ray   influence   to   keep  it  down." 

Dr.  Logue  proves  that  on  Sunday,  when  the  pris- 
oner was  carried  before  Esquire  Patton,  "  I  took  Burr 
out  and  told  him  I  wanted  to  talk  to  him  about  the 
killing   of    Hamilton,   that   it   was   a   very   great    crime, 


522  NASHVILLE: 

Beggarly  s.  The  State. 

that  there  was  a  great  deal  of  feeling  about  it,  and 
that  there  would  be  great  efforts  made  to  find  out  the 
guilty  ones,  and  if  he  knew  anything  that  would  lead 
to  the  detection  of  any  one  concerned  in  it,  or  any 
one  that  was  guilty,  I  thought  it  would  be  best  for 
him  to  tell  all  about  it,  and  I  told  him  that  there 
was  some  suspicion  resting  upon  him  upon  the  ground 
that  a  sack  aud  a  hat  had  been  found  there,  and  if 
he  was  not  guilty  himself,  and  if  the  guilty  one  could 
be  found  it  would  acquit  him  in  the  opinion  of  the 
people  of  the  community,  but  if  there  was  no  other 
person  found  who  was  likely  to  be  concerned  in  the 
killing,  or  guilty,  that  the  suspicions  would  still  rest 
on  him,  and  that  considerable  efforts  would  be  made 
to  find  out  the  person  who  killed  Hamilton.  I  told 
Burr  I  thought  it  would  be  best  for  him  to  tell  all 
about  it  if  he  kuew  anything.  I  distinctly  remember 
telling  him  the  above  statement  in  substance.  In  the 
following  I  am  not  so  positive.  I  think  I  told  Burr 
if  no  other  persons  were  found  out  that  were  guilty, 
or  concerned  in  the  killing  of  Hamilton,  and  that  if 
the  suspicion  should  get  very  strong  upon  him,  that 
he  was  iu  danger  of  being  shot  down,  and  that  if  he 
was  guilty,  or  concerned  in  it,  and  would  tell  it  to 
others,  or  would  make  any  confession  leading  to  the 
detection  of  the  guilty  ones,  that  it  was  probable  that 
it  would  not  be  so  hard  witli  him,  or  something  to 
that  effect.  Burr  made  no  confession  to  me,  but  de- 
nied knowing  any  thing  about  the  killing  of  Hamilton." 
This  was  on  Sunday,  and  the  prisoner  was  then  re- 
leased.      He   was    arrested    again    about    Monday    night 
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or  Tuesday,  as  we  infer  from  the  record,  though  the 
time   is   not   definitely   fixed. 

Burnett,  a  State's  witness,  proves  tbst  Merritt  had 
a  conversation  with  Burr  before  the  trial,  and  told 
him  it  would  be  better  for  him  to  confess  and  tell 
about  it,  and  held  out  to  him  that  he  might  be  a 
State's  witness.  This  was  before  he  made  any  con- 
fession. Who  Merritt  was,  whether  he  had  any  au- 
thority over  the  prisoner,  is  not  shown,  nor  is  the 
time  of  this  conversation  fixed,  except  that  it  was  be- 
fore the  trial.  The  trial,  as  we  infer  from  the  record, 
was  on  Tuesday.  The  precise  time  and  circumstances 
under  which  the  prisoner  first  made  confession  does 
not  clearly  appear.  He  made  several  statements  during 
and  after  the  trial.  He  made  a  formal  statement, 
which  was  taken  down  in  writing  by  one  of  the  com- 
mitting magistrates,  who  proves  that  "no  threat  or 
promise  was  made  to  him,  and  he  made  the  statement 
voluntarily.  I  told  Burr  Beggarly  he  could  make  the 
statement  or  not,  that  it  might  be  taken  as  evidence 
against  him  but  not  for  him.  I  took  the  statement 
down  in  writing  as  near  as  I  could.  I  did  not  tell 
him  that  any  former  statement  that  he  had  made  could 
not  be  taken  against  him,  or  that  he  would  be  re- 
leased from  it."  The  written  statement  was  then  ad- 
mitted  to   go   to   the   jury. 

The  substance  of  the  statement  is  that  tbe  prisoner 
and  Porter  Williamson,  another  colored  man,  went  to 
Hamilton's  house  the  night  of  the  killing,  Williamson 
having  a  shot  gun;  that  the  prisoner  stood  guard  while 
Williamson   went   into    tbe   hen   house   to   get   chickens; 
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that  the  chickens  made  a  noise,  when  Mr.  Hamilton 
came  out;  that  prisoner  notified  Williamson  that  Hamil- 
ton was  coming,  and  then  ran  away;  he  heard  the 
report  of  the  gun;  he  ran  as  fast  as  he  could,  and 
was  not  overtaken  by  Williamson  for  a  considerable 
distance;  that  he  lost  his  hat,  and  that  the  hat  found 
there  was  his;  that  he  went  on  home  and  told  his 
wife  and  mother  that  Hamilton  had  oaught  Porter 
Williamson  in  his  hen  house,  and  that  Porter  had  shot 
at  him ;  they  asked  if  he  killed  him ;  he  told  them 
he  did  not  know,  but  Porter  said  he  was  within  ten 
feet   of  him    when   he   shot. 

The  proof  shows  other  statements  made  by  the 
prisoner,  some  of  which  were  during  the  progress  of 
the  trial,  and  some  the  night  of  the  same  day.  These 
statements  are  contradictory.  In  some  of  these  state- 
ments he  implicated  two  other  persons,  Robert  William- 
son and  George  Kelly;  that  one  rode  a  male  and  the 
other  a  horse,  and  that  he  and  Porter  Williamson  were 
to  make  a  noise  so  that  Hamilton  would  run  by  when 
the  other  parties  were,  who  were  to  shoot  him.  After- 
ward he  said  this  statement  was  not  true,  but  the 
written  statement  was  true.  In  other  statements  be 
said  it  was  not  the  shot  gun  of  Porter  Williamson 
that  did  the  killing,  but  a  short  army  gun,  which  the 
other  proof  indicates  that  he  had  in  his  possession, 
and  was  endeavoring  to  put  out  of  the  way  soon  after 
the  homicide.  He  said  wherever  the  sack  was  found 
that  was  the  place  the  shooting  was  from;  that  he 
had  the  sack  around  the  guu  lock  to  keep  it  dry;  the 
sack   was   found   ten   or   fifteen   steps   from   the   body  of 
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Hamilton;  the  bat  was  found  near  the  hen  house. 
The  prisoner  stated  that  Williamson  said  one  barrel  of 
his  shot  gun  was  loaded;  it  was  loaded  when  it  was 
found;  the  short  army  gun  was  not  loaded  when  found, 
but   had   mud   on   it. 

The  question  arising  upon  the  foregoing  statements 
is  whether  or  not  the  confessions  were  properly  ad- 
mitted. The  prisoner's  counsel  moved  the  court  to 
withdraw  all  evidence  of  the  confessions.  Regrets  have 
been  expressed  that  the  rule  bad  ever  obtained  of  ex- 
cluding confessions  upon  the  ground  of  their  having 
been  obtained  by  improper  influences,  and  the  doctrine 
maintained  that  they  ought  to  be  admitted,  leaving 
their  value  as  evidence  to  be  determined  by  the  jury 
from  the  circumstances  under  which  the  confessions 
were  made.  But  the  contrary  doctrine  has .  been  so 
long  settled,  and  universally  followed,  that  it  would  be 
a  bold  move  to  overrule  all  the  authorities  upon  the 
subject,  and  establish  the  doctrine  contended  for  at  one 
step. 

There  is  no  doubt,  however,  that  in  the  rejection 
of  confessions,  courts  have  sometimes  gone  to  extreme 
lengths.  It  remains,  however,  the  settled  rule,  that 
while  a  free  and  voluntary  confession  is  deserving  of 
the  highest  credit,  because  it  Is  presumed  to  flow  from 
the  strongest  sen  Be  of  guilt,  yet  a  confession  forced 
from  the  mind  by  the  flattery  of  hope  or  torture  of 
fear  is  not  to  be  considered  as  evidence,  and  should 
be   rejected. 

The  material  inquiry,  therefore,  is  whether  the  con- 
fession  has   been   obtained   by  the  influence   of  hope  or 
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fear  applied  by  a  third  person  to  the  prisoner's  mind. 
The  evidence  on  this  point,  being  in  its  nature  pre- 
liminary, is  addressed  to  the  judge,  who  admits  the 
proof  or  rejects  it,  as  he  may  or  may  not  find  it  to 
have  been  drawn  from  the  prisoner  by  the  application 
of  these  motives.  The  matter  is  in  the  discretion  of 
the  judge  upon  all  the  circumstances  of  the  case,  tak- 
ing into  consideration  the  age,  situation,  and  character 
of  the  prisoner,  and  the  circumstances  under  which  the 
confession  was   made.     1  Greent.    on   Evidence,  sec.  219. 

In  regard  to  the  person  by  whom  the  inducements 
were  offered,  there  has  been  conflict  in  the  authorities, 
some  holding  that  the  inducements  held  out  by  private 
persons,  uot  being  prosecutor,  officer,  or  having  any 
authority  over  the  prisoner,  are  not  sufficient  to  ex- 
clude confessions  thus  obtained;  but  the  sounder  rule 
manifestly  js,  that  this  is  a  mixed  question  of  law  and 
fact  for  the  judge,  and  while  it  is  proper  to  note  the 
difference  between  confessions  obtained  by  prosecutor, 
officer,  or  person  in  authority,  and  those  obtained  by 
private  persons,  yet,  if,  in  fact,  the  confessions  were 
forced  from  the  prisoner  through  hope  or  fear  presented 
to  his  mind  by  a  third  person,  it  should  be  rejected. 
In  determining  this  the  judge  should  look  not  only  to 
the  position  and  character  of  the  person  offering  the 
inducements,  as  well  as  of  the  prisoner,  and  all  the 
attending   circumstances.       1  Green].,   sec.   223. 

If  the  confession  in  question  had  been  made  to 
Dr.  Logue  at  the  time  of  the  conversation  between 
htm  and  the  prisoner  on  Sunday,  there  could  be  no 
doubt   that    they   should    be   rejected.       We    may   fairly 
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infer  that  Dr.  Logue  was  a  man  of  character  and  in- 
fluence; he  was  a  physician  of  many  years'  practice; 
he  was  in  conference  with  the  magistrate  in  regard  to 
the  prosecution.  We  think  no  well  considered  case 
can  be  found  where  a  confession  obtained  in  this  man- 
ner has  been  admitted.  But  no  confession  was  then 
made.  The  prisoner  denied  his  guilt.  No  further 
conversation  occurred  between  the  prisoner  and  Dr. 
Logue. 

At  some  time  between  Sunday  and  Tuesday,  when 
the  confessions  were  made,  the  conversation  between 
the  prisoner  and  Merritt  was  had,  in  which  Merritt 
told  him  that  it  would  be  better  for  him  to  confess 
and  turn  State's  evidence.  It  does  not  appear  that 
any  confession  was  then  made.  Before  the  confession 
was  made  which  was  taken  down  by  the  magistrate, 
the  prisoner  was  told  by  the  magistrate  that  he  could 
confess  or  not;  that  his  statement  might  be  used  as 
evidence  against  him  but  not  for  him.  Now,  are  we 
to  take  it  that  these  confessions  were  the  result  of  the 
motives  of  hope  or  fear  held  out  to  the  prisoner  by 
Logue  on  Sunday,  and  by  Merritt,  or  were  they  volun- 
tary confessions  springing  from   a  consciousness  of  guilt. 

It  is  settled  that  where  confessions  are  improperly 
obtained,  another  confession  made  soon  after  will  be 
presumed  to  proceed  from  the  same  cause,  unless  it  be 
shown  that  before  the  confession  the  prisoner's  mind 
has  been  disabused  of  the  improper  influences.  1 
Greenl.,  21. 

In  this  case  no  confession  was  made  when  the  in- 
ducements  were   held   out   to   the   prisoner.       The  qiies- 
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tion  is,  whether  the  confessions  were  made  under  tbe 
influence  of  the  previous  inducements,  or  are  we  to  in- 
fer that  as  he  then  made  no  confessions,  that  the  in- 
ducements were  not  sufficient  to  operate  upon  the  pris- 
oner's mind,  or  that  the  influences  were  removed  by 
tbe  magistrate's  warning.  As  we  have  seen,  no  con- 
fessions were  made  either  to  Logue  or  Merritt.  No 
connection  exists  between  the  inducements  held  out  nod 
the  confessions  made,  except  that  the  confessions  fol- 
lowed in  a  short  time  after  the  inducements  to  con- 
fess were  offered.  Yet  these  inducements  were  not 
sufficient  at  the  time  to  procure  a  confession  from  the 
prisoner,  and  before  his  confession  was  made  he  was 
warned  by  the  magistrate  that  his  confessions  might  be 
used  against  him,  but  not  for  him,  and  he  was  then 
in  the  custody  of  the  officer,  and  under  the  protection 
of  the  law,  and  we  see  nothing  to  indicate  that  he 
was  then  under  apprehension  of  personal  violence,  or 
that  he  had  reason  to  apprehend  such  danger.  His 
statements  made  during  the  trial  do  not  indicate  that 
be  was  so  intimidated  as  to  prevent  bis  acting  freely. 
Of  course  wo  cannot  know  with  absolute  certainty  that 
be  was  entirely  free  from  the  influences  previously  pre- 
sented to  his  mind,  but  if  such  influences  possibly  may 
bave  been  operating  upon  him,  the  jury  were  fully 
instructed  and  cautioned  against  relying  upou  confessions 
not  corroborated,  and  we  think  that  in  such  case  there 
was  but  little  danger  of  an  improper  conviction.  From 
the  contrary  holding  it  would  result  that  no  confessions 
could  be  admitted  when  it  appears  that  shortly  pre- 
vious  inducements    had    been    held    out    to    confess    by 
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any  one  which    were   sufficient   to   exclude   a   confession, 
had  one  been   obtained. 

We  have  carefully  examined  the  testimony,  and 
while  the  prisoner's  confessions  are  manifestly  not  in 
all  respects  true,  yet  we  are  satisfied  of  hi*  guilt,  and 
that  the  conviction  was  proper.  The  jury  were,  no 
doubt,  fully  satisfied  that  the  prisoner  himself  did  the 
killing,  or  that  he  was  present  aiding  and  assenting 
thereto.  Such  parts  of  the  prisoner's  confessions  as  the 
jury  have  relied  upon  as  true  are  fully  corroborated. 
The  murder  was  cruel  and  atrocious,  and  without  miti- 
gation. 

Let   the  judgment   be   affirmed. 
34— vol.  8. 
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Thos.  8.  Ellis,  Rev.  Col.  for   Sumner   Co.  v.  L.  &  N. 
R.  R.  Co. 

Cohstitttional  Law.  Taialion  of  railroad*.  Under  gee  11  of  act  of 
March,  1875,  wherein  the  mode  and  manner  for  the  taxation  of  rail- 
roads arc  provided,  to- wit  j  Authorizing  railroads  to  pay  one  and  a 
half  per  cent,  on  the  gross  earnings,  thereby  exempting  all  of  the 
property  of  such  companies  as  accept  the  conditions  of  said  section 
from  taxation,  according  to  the  value  of  the  company's  property, 
equal  und  uniform  with  other  taxation  of  property  throughout  the 
State:  Held,  to  be  unconstitutional,  because  said  section,  in  effect,  for 
a  consideration,  contracts  not  to  tax  railroad  companies  at  all.  This 
cannot  be  done  under  oar  present  Constitution. 


PROM   SUMNER. 


Appeal    from    the    Circuit    Court.       Jo.    C.    Guild, 
Judge. 

J.  J.   Turner  and   Attorney-General  Heiskell 
for    plaintiff. 

C.  It.  tt  Lee  Head   for   defendant. 

McFarland,  J.,  delivered  the  following  opinion: 

I    concur   iu    the  conclusion    reached    in   the   opinion 
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of  the  chief  justice,  but  would  add  that  I  express  do 
opiniou  as  to  those  railroads  in  the  State  which  have 
accepted  the  provisions  of  the  11th  section  of  the  act 
approved  March  24,  1875,  claiming  at  the  time  to  be 
exempt  from  taxation  under  their  charters.  That  part 
of  the  road  of  the  defendant  now  in  controversy  (being 
that  part  of  the  original  line  of  the  Louisville  and 
Nashville,  in  Tennessee)  was  not  claimed  to  be  exempt 
from  taxation  under  its  charter.  It  was,  therefore, 
properly  subject  to  taxation,  and  the  28th  section  of 
art.  2  of  the  Constitution  requires  not  only  that  it 
shall  be  taxed,  but  that  it  shall  be  taxed  according  to  its 
value.  The  provisions  of  the  first  ten  sections  of  the 
act  of  March  24,  1875,  provides  for  ascertaining  the 
value,  as  required  by  the  Constitution,  to  the  end  that 
it  be  taxed  according  to  its  value.  The  11th  section 
does  not  purport  to  ascertain  the  value,  but  to  substi- 
tute a  fixed  tax  upon  the  income,  as  an  amendment 
to  the  charter  for  ten  years;  and  a  conclusive  argu- 
ment against  this  being  a  compliance  with  the  Con- 
stitution as  to  equity  in  taxation  is,  that  the  rate  fixed, 
one  and  a  half  per  cent,  on  the  gross  receipts,  is  to 
remain  the  fixed  rate,  as  part  of  the  charter,  for  ten 
years,  no  matter  bow  the  rate  of  taxation  as  to  other 
property  may  be  increased  by  the  public  exigencies. 
But  it  is  said  this  provision  is  valid  as  an  amend- 
ment to  the  defendant's  charter,  and  that  the  Legisla- 
ture had  the  undoubted  right  to  provide  for  the  amend- 
ment of  charters,  and  as  it  was  competent  in  the 
original  grant  of  the  charter  to  exempt  the  property 
from    taxation,  or   to   stipulate   for  a   fixed   sum   in    lieu 
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of  taxation,  that  the  same  might  he  done  by  an  amend- 
ment; that  the  power  of  the  Legislature  in  this  regard 
was   not   changed   by   the   Constitution    of  1870. 

How  this  might  be  when  an  amendment  is  granted 
stipulating  for  a  special  tax  in  consideration  of  some 
right  released  by  the  corporation,  it  is  sufficient  in  this 
case  to  say  that  the  11th  section  of  the  act  of  March, 
1875,  while  it  purports  to  offer  an  amendment  to  the 
charter  of  the  several  railroads,  in  reality  does  no  more 
in  respect  to  roads  having  or  claiming  no  more  ex- 
emption than  to  give  to  them  their  election  as  to  which 
of  two  modes  of  taxation  they  will  submit  to.  It 
amends  the  charter  in  no  other  respects;  it  provides 
for  nothing  except  for  the  taxation  of  such  companies. 
As  to  these  railroad  companies  whose  property  was  ex- 
empt from  taxation,  or  claimed  to  be,  so  that  they 
could  not  he  taxed  except  they  voluntarily  assent  thereto 
by  accepting  an  amendment  to  their  charter  upon  this 
consideration,  the  question  would  be  presented  in  a 
different  aspect,  and  as  to  this  I  express  no  opinion. 
Bnt  where  no  exemption  was  claimed,  it  was  simply 
offering  to  this  class  of  property-holders  the  right  to 
elect  which  of  two  modes  of  taxation  they  would  adopt, 
one  the  mode  required  by  the  Constitution,  the  other 
entirely  different;  attempting  to  do  indirectly  what  could 
not  he  done  directly,  the  11th  section,  as  to  this 
class  of  roads,  acquiring  no  additional  validity  by  call- 
ing it  an  amendment  to  the  charter.  It  is,  in  reality, 
nothing  but  a  tax  law.  The  fact  that  this  defendant 
owns  other  roads  in  the  State,  which  are  claimed  to 
have   bean   exempt  from  taxation,  and  which  exemption, 
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it  is  claimed,  was  relinquished  by  accepting  the  provi- 
sions of  the  11th  section,  can,  I  think,  make  no  dif- 
ference. Those  other  roads  were  constructed  under 
different  charters,  and  are  governed  by  different  rights. 
Accepting  an  amendment  in  respect  to  these  roads 
would  furnieh  no  sufficient  ground  to  release  this 
property,  which  is  admitted  to  have  had  no  exemption. 


A.  B.  Hoge  et  cU.  v.  C.  L.  Hollistee. 

(Jhanckhy  Practice.  Appointment  of  receiver  pending  appeal.  Insolvent 
proceedings.  Died  of  trust.  Homestead.  On  bill  filed  to  foreclose  deed 
of  trust  for  benefit  of  creditors,  the  mother  of  deceased  and  his  wife 
filed  a  crops-bill  for  homestead.  The  deed  was  signed  bj  husband 
and  wife,  but  contained  no  words  of  conveyance  by  the  feme.  The 
chancellor,  on  final  hearing,  decreed  a  foreclosure  of  the  trust,  but 
allowed  the  homestead.  Both  parties  appealed,  and  it  appears  that 
the  property  is  not  of  sufficient  value  to  pay  the  debts,  but  it  will 
realize  more  than  the  homestead  allowance,  and  that  it  cannot  be 
divided, but  must  be  sold  as  a  whole;  Held,  that  the  order  of  the 
chancellor  appointing  a  receiver  after  final  decree  settling  the  rights, 
and  pending  the  appeal  to  the  Supreme  Court,  was  improper,  and 
must  be  superseded. 


FROM    DAVIDSON. 


Appeal   from   the   Chancery   Court.     W.   F.  Cooper, 
Chancellor. 
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Jmo.  Kuhm  for  complainant. 

A.    G.   Merbitt   for   defendant. 

McFabland,  J.,  delivered  the  following  opinion : 

Application  to  supersede  the  order  of  the  chancellor 
appointing  a  receiver,  and  directing  him  to  take  pos- 
session of  the  property. 

The  chancellor  held  that  Mrs.  Hollister  was  en- 
titled to  the  benefit  of  the  homestead  exemption,  bnt 
as  the  property  was  worth  more  than  $1,000,  and  of 
such  a  character  that  the  homestead  could  not  be  laid 
off,  a  sale  was  decreed,  and  $1,000  of  the  proceeds 
directed  to  be  re-invested,  in  accordance  with  the  statute, 
for  the  benefit  of  Mrs.  Hollister  and  family,  and  sub- 
jecting the  balance  of  the  proceeds  to  the  -payment  of 
the  creditors.  The  creditors,  desiring  to  test  Mrs. 
EolliBter's  right  to  the  exemption,  proposed  to  appeal 
from  so  much  of  the  decree  as  gave  $1,000  of  the 
proceeds  of  the  sale  for  re-investment  in  a  homestead, 
bnt   without  suspending  or   interfering   with  the   sale. 

The  result  of  this,  as  it  was  seen,  would  be  that 
Mrs.  Hollister  would  be  turned  out  of  her  homestead 
upon  the  confirmation  of  the  sale,  and  would  be  de- 
prived of  that  provision  of  the  decree  in  her  favor 
for  the  purchase  of  a  new  homestead  nntil  the  deter- 
mination of  the  case  in  the  Supreme  Court,  which, 
owing  to  the  crowded  state  of  the  docket,  might  be 
delayed  two  or  three  years.  To  avoid  this  result,  she 
also  appealed,  which  had  the  effect  to  suspend  the  en- 
tire  decree. 
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Id  this  attitude  the  chancellor  appointed  a 
to  take  possession  of  the  property  pending  the  appeal, 
unless  Holliater  and  wife  would  give  bond  and  security 
to  account  for  such  part  of  the  rents  as  might  be  ad- 
judged  to   be   rightfully   going   to   the   creditors. 

It  is  assumed  that  a  final  decree  in  the  chancery 
court,  settling  the  rights  of  the  applicant  to  the  legal 
title,  and  to  the  possession  of  the  realty,  is  sufficient 
to  entitle  him  to  the  appointment  of  a  receiver  pend- 
ing  the   appeal. 

This  may  be  conceded,  that  is,  in  determining  the 
correctness  of  the  chancellor's  order  appointing  a  re- 
ceiver pending  the  appeal.  It  will  be  assumed  for 
the  time  being  that  his  previous  decree  settling  the 
rights  of  the  parties  is  correct,  and  under  this  rule 
there  can  be  no  doubt  that  if  the  property  was  so 
situated  that  a  receiver  could  take  possession  oi  that 
part  to  which  the  right  of  homestead  does  not  extend, 
and  without  depriving  the  occupants  of  their  homestead, 
that  could  be  no  objection  to  it.  But  here  the 
chancellor  had  decided  that  the  occupants  were  entitled 
to  the  homestead  occupation,  that  is,  that  they  were 
entitled  to  live  in  and  occupy  the  premises  until  they 
were  sold,  and  when  the  purchaser  was  put  in  pos- 
session, the  $1,000  of  the  proceeds  should  be  re-in- 
vested   for  a   new    homestead. 

Now,  to  appoint  a  receiver  to  take  possession  of 
the  entire  property  pending  the  appeal,  is  giving  to 
the  creditors  the  benefit,  not  only  of  that  part  of  the 
property  which  the  chancellor  had  decided  they  were 
entitled   to,   but   also    giving   the    receiver   possession   of 
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the  entire  property,  including  the  homestead  to  which 
he  had  decided  Mrs.  Hollister  was  entitled.  It  is  true 
she  might,  in  the  end,  be  allowed  her  part  of  the 
rents,  but  she  would,  in  the  meantime,  be  deprived  of 
the  occupation  of  her  homestead  exemption,  her  right 
to  which  was  settled  by  the  decree.  It  is  true,  if 
this  be  not  done,  the  creditors  will  have  that  part  of 
the  rents  arising  from  that  proportion  of  the  property 
to  which  they  are  entitled.  On  the  other  hand,  it 
is  conceded  to  be  the  paramount  object  of  the  law  to 
secure  a  continuous  home  for  the  family,  and  I  do  not 
see  that  it  would  be  right  to  deprive  them  of  this,  even 
for  a  time,  because,  by  not  doing  so,  we  would  de- 
prive the  creditors  of  a  part  of  the  security  for  their 
debt,  which,  owing  to  the  nature  of  the  property,  could 
not  be  realized  without  taking  possession  of  the  entire 
property. 

If  this  order  of  the  chancellor  is  suspended,  the 
creditors  will  be  deprived  of  a  security  which  the 
chancellor  has  decided  they  are  entitled  to,  but  if  the 
order  is  executed,  the  family  will  be  deprived,  for  a 
time,  of  a  homestead,  which  he  has  decided  they  are 
entitled  to.  I  think  they  should  not,  assuming  this 
decree  to  be  correct,  be  dispossessed  until  the  purchaser 
be  put  in  possession,  and  then  they  would  have  the 
benefit  of  the  re-investment.  Nor  do  I  think  the  fact 
that  Mrs.  Hollister  has  appealed  alters  the  case. 
Although,  by  the  decree,  she  got  all  she  claimed,  the 
creditors,  however,  proposed  to  have  that  part  of  the 
decree  which  was  in  their  favor,  that  is,  for  a  sale, 
immediately   executed,    but   to    suspend,  by   appeal,   that 
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part  which  gave  the  $1,000  for  re-investment,  the  re- 
sult of  which  would  be  to  dispossess  the  family  of  ft 
homestead,  and  retain  from  them  that  part  of  the  de- 
cree giving  them  the  other  homestead  to  which  they 
were  entitled.  In  this  view  Mrs.  Hoi  lister  says,  if 
part  of  the  decree  is  to  be  suspended  then  suspend  it 
all,   and   appealed    from   the   entire   decree. 

In  this  view  I  do  not  see  that  it  can  be  justly 
said  that  the  appeal  is  for  delay  in  an  objectionable 
sense.  The  appeal  is  not  so  much  to  retain  possession 
of  that  part  belonging  to  creditors  as  it"  is  to  re- 
tain possession  of  that  which  the  family  are  en- 
titled to.  No  fault  can  be  attached  to  Mrs.  Hollister 
for  failing  to  give  bond.  I  think  that  the  rights  of 
the  family  to  the  occupation  of  a  homestead  to  which 
by  law  they  are  entitled  is,  at  least,  equal  to  the 
rights  of  the  creditor  to  the  balance  of  the  property, 
and  the  family  should  not  be  dispossessed  and  deprived, 
even  for  a  time,  of  this  right  in  order  that  the  cred- 
itor may  not  lose  his  rights  to  the  rents  of  the 
balance.  It  is  simply  the  misfortune  of  the  creditors 
that  the  property  is  so  situated  that  the  rents  can  not 
be  separated  and  their  part  secured.  I  think  the  order 
should   be   superseded. 


CASES 


ARGUED  AND  DETERMINED 


SUPREME   COURT  OF  TENNESSEE, 


WESTERN    DIVISION. 
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The  City  op  Memphis  v.  W.  M.  Farbington  et  ah., 

and 

State  of  Tennessee  v.  M.  J.  Wicks  et  ah. 

The  City  of  Memphis  v.  C.  S.  Fennee  and  Bluff 

City  Insurance  Co.,  et  a&. 

L  Taxation.  Corporation*.  Charter  exemption,  front  taxation.  Capital  slock. 
Sham*  of  stockholders.  Conntitvtional  law.  The  capital  stock  in  a  cor- 
poration, and  the  shares  thereof  owned  by  the  stockholder)!,  are  two 
distinct  properties,  and  an  exemption  of  the  one  does  not  thereby  nec- 
essarily exempt  the  other,  nor  the  taxation  of  the  latter  operate  as  a 
tax  on  the  former,  so  as  to  interfere  with  the  exemptions  from  such 
burdens. 
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!.  Same.  Stone.  Same.  It  was  not  the  intention  of  the  Legislature  by 
the  clause  contained  in  the  charters  in  these  caaes,  to-wit;  "  That  said 
company  shall  pay  the  State  an  annual  tax  of  one-half  of  one  par 
cent,  on  each  share  of  the  capital  stock  subscribed,"  or  in  others, 
"capital  stock  paid  in,"  "which  shall  be  in  lieu  of  all  other  Una," 
etc.,  to  exempt  both  capital  stock  and  the  shares  of  stock  from  taxa- 
tion, and  such  shares  of  stock  are  liable  to  be  taxed  as  provided  by 
the  Legislature. 


FROM    SHELBY. 

Appeal  from  the  Chancery  Court.  L.  P.  Walkeb, 
-Chancellor. 

W.  M.  Randolph  for  plaintiff. 

McKissick   &   Turley    for   defendants. 
1'heeman,  J.  delivered  the  opinion  of  the  court. 

An  opinion  was  delivered  at  last  term  in  the  oases 
referred  to  above,  but  the  court  not  being  satisfied 
with  the  conclusion  then  reached,  held  them  up  for 
further  consideration  and  review  of  the  questions  in- 
volved. We  have  had  laid  before  us  additional  ar- 
guments by  counsel  of  more  than  ordinary  ability  and 
learning,  to  which  we  have  given  attention.  We 
now  proceed  to  give  our  conclusions  upon  this  rein- 
vestigation  of  the   questions   involved. 

By  the  revenue  act  of  1869,  sec.  — ,  it  is  enacted 
"that  do  tax  shall  be  hereafter  assessed  upon  the  capi- 
tal of  any  bank  or  banking  association,  _  or  any  other 
joint  stock  company  organized  under  the  authority  of 
the   State   or   of  the   United   States;   but  the  stookhold- 
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era  in  each  banks  or  banking  associations,  or  other 
corporations,  shall  be  assessed  or  taxed  upon  the  value 
of  their  shares  of  stock   therein." 

The  act  of  1869-70,  oh.  81,  sec.  1,  provides  "that 
all  shares  of  stock  in  any  bank,  corporation,  or  com- 
pany now  or  hereafter  incorporated  by  or  in  pursuance 
to  any  law  of  this  State,  or  any  other  State,  and  all 
public  bonds  or  stocks,  except  United  States  bonds, 
which,  by  the  laws  of  the  United  States,  are  ex- 
pressly exempt  from  taxation,  shall  be  valued  and  as- 
sessed  and   subject   to   taxation." 

Under  the  provisions  of  the  above  sections  the 
State,  the  county  of  Shelby,  and  the  city  of  Memphis, 
claim  the  right  to  tax  the  shares  of  stock  owned  by 
the  stockholders  in  the  various  banks  and  other  in- 
corporated  companies,   parties   to   these   suits. 

The  right  to  impose  and  collect  these  taxes  is  re- 
sisted by  the  stockholders  under  certain  clauses  in 
their  charters  giving  exemption  from  taxes,  except  as 
therein  specified,  that  these  exemptions  are  contracts, 
and  that  to  enforce  the  taxes  thus  imposed  is  to  im- 
pair the  obligation  of  these  contracts  in  violation  of 
art.  1,  sec.  10  of  the  Constitution  of  the  United 
States. 

The  clauses  of  the  charters  relied  on  may  be  di- 
vided into  two  classes,  the  first  having  a  clause  sub- 
stantially as  in  the  Hernando  Insurance  Co.,  as  fol- 
lows: "Said  institution  shall  pay  to  the  State  an  an- 
nual tax  of  one-half  of  one  per  cent,  on  each  share 
of  capital  stock,  which  shall  he  in  lieu  of  all  other 
taxes."       In    some  of    the   charters   it   is  on   all   "cap 
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ital  stock  paid  in;"  id  others,  on  "capital  stock  sub- 
scribed." This  variation  in  the  language  is  perhaps 
unimportant   in    the   decision   of  the   questions   made. 

The  other  class  of  charters  have  clauses  substan- 
tially as  in  the  Merchants  Insurance  Co.,  "  that  a 
bonus  to  the  State  of  one-half  of  one  per  cent,  upon 
their  capital  stock  be  paid  for  the  use  of  common 
schools  in  the  State  of  Tennessee."  In  this  class 
there  are  no  words  of  exemption  as  found  in  the  first, 
so  that  the  question  in  reference  to  them  is  the  effect 
of  the  agreement  to  par  the  bonus  of  one-half  of  one 
per  cent,  on  the  power  of  the  State  to  impose  a  tax 
on  the  shares  of  stock  held  by  individuals  in  said 
companies  upon  their  value.  This  class  was  disposed 
of  at  previous  term  of  the  court,  and  need  not  be 
noticed. 

The  simple  question  presented  in  the  first  class  of 
cases  is,  whether  the  clauses  of  the  charters,  one  of 
which  we  have  cited,  exempts  the  shares  of  stock 
owned  by  the  stockholder  from  taxation  as  property 
in  his  hands.  In  other  words,  whether  this  kind  of 
property  in  the  hands  of  individuals  in  these  particu- 
lar corporations  shall  bear  its  due  proportion  of  the 
public  burdens  by  being  assessed  to  the  owner  at  its 
market  value,  or  shall  be  exempted  from  these  bur- 
dens under  the  operation  of  the  assumed  contract  con- 
tained   in    the   charters   of  these   corporations. 

It  is  obvious  that  the  questions  presented  are  of 
large  interest,  and  likely  to  be  of  increased  importance 
to  the  people  of  the  State  in  proportion  as  the  capi- 
tal  of  the   country   shall   seek    investment   in   such   cor- 
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poratiooB  as  have  charters  containing  such  clauses. 
We  have  endeavored  to  give  that  attention  to  the  in- 
vestigation of  these  cases  which  their  importance  de- 
mands  at   our   hands. 

What,  then,  is  the  legal  effect  and  extent  of  the 
clauses  in  the  charters  before  ue,  in  reference  to  the 
liability  of  the  shares  of  stock  to  be  taxed  by  the 
State?  What  is  the  true  construction  and  meaning 
of  the  clauses  of  these  charters,  is  a  question  on  which 
it  is  claimed  we  are  bound  by  the  authority  of  the 
decisions  of  the  Supreme  Court  of  the  United  States, 
inasmuch  as  on  the  question  of  whether  the  act  of 
the  Legislature  of  Tennessee  imposing  the  tax  on  the 
-  shares  of  stock  impairs  the  obligation  of  the  contract 
contained  in  the  charters,  our  decision  may,  in  one 
event,  be  revised  by  the  Federal  Supreme  Court.  We, 
therefore,  look  to  the  decisions  of  that  court  as  fur- 
nishing the  guide  to  the  conclusions  to  be  reached  on 
the   questions   before   as. 

The  leading  case  on  this  question,  and  the  one 
most  pressed  on  our  consideration  as  conclusive  in 
favor  of  the  position  of  the  corporations,  is  the  case 
of  Gordon  v.  Appeal  Tux  Court,  3  How.,  133.  That 
case  was  substantially  this:  In  1813  and  1821,  cer- 
tain acts  of  the  Legislature  of  Maryland  were  passed 
extending  the  charters  of  various  banks  in  the  State, 
the  first  to  1835,  the  second  to  1845,  upon  compli- 
ance by  the  banks  with  certain  conditions  in  the  acts 
mentioned,  that  is,  the  building  and  completion  of 
certain   turnpike   roads   deemed    important  to   the   State, 
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and  the  payment  of  a  certain  sum  on  their  capital 
stock   into   the   treasury   of  the   State. 

The  11th  section  of  each  of  the  above  mentioned 
acts  of  the  Legislature  (the  terms  of  whioh  were  ac- 
cepted by  the  banks  then  in  existence),  contained  the 
following  language:  "That  upon  any  of  the  aforesaid 
banks  accepting  of  and  complying  with  the  terms  and 
conditions  of  this  act,  the  faith  of  the  State  is  hereby 
pledged  not  to  impose  any  further  tax  or  burden  upon 
them  during  the  continuance  of  their  charters  under 
this   act." 

Gordon  was  the  owner  of  shares  of  stock  in  the 
Union  Bank,  whioh  had  accepted  the  conditions  of  the 
acts  extending  the  charters  referred  to.  In  1841  the 
Legislature  of  the  State  of  Maryland  passed  a  law 
authorizing  the  assessment  and  collection  of  taxes  on 
all  shares  of  stock  in  any  bank  or  company  incor- 
porated by  the  State.  Gordon  resisted  the  collection 
of  the  tax  on  the  bank  stock  owned  by  him,  on  the 
ground  that  it  was  exempt  from  taxation  under  the 
11th  section  of  the  act,  as  above  quoted,  that  the 
same  was  a  contract,  and  to  collect  the  tax  was  to 
violate  the  provision  of  the  Constitution  of  the  United 
States  forbidding  any  State  passing  a  law  impairing 
the  obligation  of  contracts. 

The  court  held,  as  a  matter  of  fair  construction  of 
the  11th  section  in  connection  with  the  entire  history 
of  the  propositions  to  the  banks  for  the  extension  of 
their  charters,  and  the  acceptance  of  the  terms  offered 
them  with  the  burdens  imposed;  that  the  intention  of 
the    Legislature   was    to   exempt    the    stockholders   from 
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taxation  on  account  of  their  stock  owned  in  these 
banks;  that  is,  that  the  shares  of  stock  were  exempt 
from  taxation  under  the  11th  section  of  the  acts  we 
have   quoted. 

From  a  careful  examination  of  the  opinion  of  the 
court,  however,  it  clearly  appears  that  this  conclusion 
was  not  arrived  at  by  fixing  this  as  the  definite  and 
certain  meaning  of  the  words  used,  or  rather  by  lay- 
ing down  arbitrarily  that  such  was  the  necessary  mean- 
ing of  like  terms  used  in  all  cases  independent  of 
other  facta,  but  was  arrived  at  by  taking  into  view 
the  surrounding  and  attendant  circumstances  of  the 
transaction,  and  from  these,  in  connection  with  the 
language  used,  ascertaining  what  was  the  intention  and 
purpose  of  the  Legislature  as  expressed  in  the  lan- 
guage of  the  sections  quoted.  That  the  exemption 
of  the  shares  of  stock  in  the  hands  of  stockholders 
was  declared  in  connection  with  the  other  facts  in  the 
case  as  a  simple  matter  of  construction  of  this  trans- 
action between  the  State  and  the  banks,  we  think,  is 
not  only  clear  from  the  reasoning  of  the  court,  but 
is  settled  by  subsequent  construction  given  to  the  opin- 
ion in  this  case  by  Judge  Nelson  in  the  case  of  Peo- 
ple v.  Commissioners,  4  Wal.,  259.  In  this  case  he 
cites  the  language  of  the  court  in  previous  case.  Van 
Allen  v.  The  Assessors,  3  Wal.,  573,  holding  distinctly 
that  "  the  tax  on  shares  of  stock  is  not  a  tax  on  the 
capital  of  the  bank,"  and  that  the  shares  are  "a  dis- 
tinct, independent  interest  or  property  held  by  the 
shareholder  like  any  other  property  that  may  belong 
to   him,   and    subject   to    taxation."       The   question   was 
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the  liability  of  shares  in  national  banks  to  taxation, 
where  tbe  capital  stock  was  invested  in  United  States 
■bonds  which  could  not  be  taxed.  So  that  the  court 
beld,  as  it  has  uniformly  done  on  the  same  question, 
that  the  capital  stock  and  shares  of  stock  were  dis- 
tinct properties,  therefore  an'  exemption  of  the  one 
did  not  exempt  or  include  necessarily  the  other.  It 
was  argued  in  this  case  that  the  principle  announced 
was  in  conflict  with  the  case  of  Gordon  v.  Appeal 
Tax  Court;  but  the  conrt  say  this  was  a  mistake, 
"that  case  turned  upon  tbe  construction  of  an  act  of 
the  Legislature  of  Maryland  exempting  the  bank  from 
taxation  on  account  of  a  large  bonus  to  the  State  for 
the  extension  of  the  charter.  The  court  held,  says 
Judge  Nelson,  that  upon  a  true  construction  of  the 
acts  of  1813  and  1821,  the  stockholders  were  within 
the  scope  of  the  exemption.  He  then  cites  from  the 
Gordon  case,  as  showing  the  ground  of  that  opininn, 
the  language,  "that  it  appears  from  tbe  11th  section 
of  the  acts  to  have  been  the  intention  of  the  Legisla- 
tures which  passed  them  to  exempt  the  stockholders 
from  taxation  as  persons  on  account  of  the  stock 
which   they   owned   in    the   banks." 

In  a  late  case  which  has  been  furnished  us,  W. 
B.  Minatt,  Jr.,  v.  Phil.  &  W.  &  B.  R.  R.  Co.  et  ah., 
decided  at  October  term,  1873,  by  tbe  Supreme  Court 
of  the  United  States,  opinion  by  Judge  Field,  a  clause 
of  an  act  of  incorporation  providing  that  "every  com- 
pany of  the  class  therein  designated  should,  in  addi- 
tion to  otiier  taxes,  pay  to  the  treasurer  of  the  State 
for   its    iiae   one-fourth    of   one   per   cent,    upon    the   ac- 
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tual  cash  value  of  every  share  of  its  capital  stock," 
was  held  not  to  be  a  tax  on  the  shares  of  the  indi- 
vidual stockholders,  or  upon  the  property  of  the  cor- 
poration, but  a  tax  on  the  corporation  itself,  deter- 
mined by  a  rule  which,  though  arbitrary,  yet  approxi- 
matively  just.  In  this  case  the  collection  of  the  tax 
was  resisted  on  the  ground  that  it  was  a  tax  on  the 
shares  of  stock,  the  owners  of  which  resided  in  other 
States,  and  therefore  not  subject  to*  be  taxed  by  the 
State  of  Delaware,  bat  the  court  held  the  tax  valid 
as  not  being  on  the  shares  but  on  the  corporation, 
enunciating  again  the  doctrine,  with  emphasis,  that 
the  shares  of  stock  were  different  and  distinct  prop- 
erty from  the  capital  stock,  the  former,  the  individual 
property  of  the  stockholder,  having  no  locality  inde- 
pendent of  his  domicil,  the  latter  the  property  of  the 
corporation. 

It  being  settled,  as  we  think,  as  the  view  of  the 
Supreme  Court  of  the  United  States,  and,  as  we  think, 
most  properly,  that  the  capital  stock  and  shares  of 
stock  are  two  distinct  properties,  and  that  .an  exemp- 
tion of  the  one  does  not  thereby  necessarily  exempt 
the  other,  nor  the  taxation  of  the  latter  operate  as  a 
tax  on  the  former  so  as  to  interfere  with  its  exemp- 
tion from  such  burdens,  the  question  then  before  as 
is,  whether  it  was  the  intention  of  the  Legislature,  by 
the  clause  contained  in  the  charters  before  us,  to  ex- 
empt both  capital  stock  and  the  shares  of  stock  from 
taxation,  and  whether  these  stocks  are  now  liable  to 
be   taxed    as   provided   by   the   Legislature. 

In    the    Gordon    case    there     are    several     elements 
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which  may  fairly  distinguish  it  from  the  present  cases. 
First,  there  was  a  bona  jide  and  real  purchase  of  the 
franchise,  to-wit,  the  extension  of  the  charters,  and  a 
real  consideration  paid  for  the  exemptions  given. 

In  the  language  of  Judge  "Wayne,  "the  Legisla- 
tures which  passed  the  acts  had  in  view  the  construc- 
tion of  the  Cumberland  and  Boonesborough  turnpike 
roads,  and  the  establishment  of  a  school  fund.  They 
designed  to  accomplish  these  objects  by  making  some 
of  the  banks  construct  the  roads,  and  all  of  them  con- 
tributors to  the  school  fund  as  the  price  for  their 
charters."  The  conclusion  of  the  court  was,  that  hav- 
ing thus  bought  and  paid  for,  or  agreed  to  pay  for, 
the  franchise,  such  a  contract  was  limitation  upon  the 
taxing  power  of  the  Legislature,  forbidding  the  impo- 
sition of  any  further  tax  on  the  franchise  thus  pur- 
chased. The  judge  distinguishes  this  from  the  case 
of  land  purchased  from  the  State  by  saying  in  the 
one  case  the  land  is  bought  subject  to  contribute  its 
portion  of  the  burdens  of  the  State,  "but  a  franchise 
for  banking,  when  bought  the  price  is  paid  for  the 
use  of  the  privilege  while  it  lasts,  and  any  tax  upon 
it  would  substantially  be  an  addition  to  the  price,"  a 
distinction,  we  confess,  in  which  the  difference  is,  to 
say  the  least  of  it,  not  perfectly  clear.  In  the  next 
place,  these  banks  were  actually  existent  corporations, 
competent  to  contract,  and  in  making  the  contract  the 
stockholders  were  required  to  be  and  were  actual  par- 
ties assenting  to  the  terms  and  agreeing  to  pay  for 
the  benefits  conferred,  and  stipulated  for  the  addi- 
tional benefits,  to-wit,  the  exemption  from  any  further 
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tax  or  burden  upon  them  during  the  continuance  of 
their  charter.  They  might  well  have  been  held  iD 
this  case  to  have  been  stipulating  for  a  benefit  in 
favor  of  their  private  property,  to-wit,  shares  of  stock. 
Having  determined  that  the  contract  of  purchase  was 
a  limitation  on  the  power  to  impose  any  tax  on  the 
franchise,  the  jndge,  in  the  next  place,  proceeds  to 
settle  the  question  that  the  exemption  in  the  11th 
section  extended  to  the  shares  of  stock  owned  by  the 
stockholders.  He  holds  that  it  does.  He  lays  down 
as  a .  proposition  in  his  reasoning  that  "  the  aggregate 
could  not  be  taxed  without  its  having  the  same  effect 
upon  the  parts  that  a  tax  on  the  parts  would  have 
on  the  whole."  In  this  proposition  the  learned  judge, 
we  think,  was  clearly  in  error,  and  a  different  doc- 
trine now  prevails  in  that  court,  as  shown  by  the 
cases  cited  above.  But  he  evidently  puts  the  weight 
of  the  argument  on  which  to  rest  his  conclusion  in 
the  following  statement:  "That  the  Legislature,  in  pro- 
posing the  terms  and  conditions  of  the  act,  use  the 
the  word  'banks'  with  reference  to  the  consent  or  ac- 
ceptance of  the  act  being  given  by  the  stockholders 
according  to  a  fundamental  article  of  their  charters. 
The  acceptance  of  the  terms  could  only  be  by  the 
stockholders:  they  did  accept,  and  the  State  recog- 
nized it  as  the  act  of  the  stockholders.  It  could 
not  have  been  given  in  any  other  way.  True  it  is, 
when  accepted  and  recognized,  it  became  a  contract 
with  the  banks.  But  its  becoming  a  contract  with 
the  banks  determines  nothing.  We  must  look  in 
what    character   or   by   whose   assent    it   was   to   become 
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a  contract  with  the  State  to  ascertain  the  intention  of 
the  Legislature  in  making  the  pledge  "that  upon  any 
of  the  aforesaid  banks  accepting,  etc.,  the  faith  of  the 
State  is  pledged  not  to  impose  any  further  tax  or  bur- 
den upon  them."  By  this  process  of  reasoning  on 
these  facts,  he  concludes  substantially  that  as  the  terms 
were  accepted  by  the  stockholders,  the  contract  was 
made  with  them;  therefore  the  intention  of  the  Leg- 
islature was,  and  the  meaning  of  the  contract  held  to 
be,  an  exemption  of  the  property  of  the  stockholder 
in  the  shares  of  stock  owned  by  him.  "Such,"  he. says, 
"was  manifestly  the  intention  of  the  Legislature  from 
their  language,  and  confirmed  by  the  attending  cir- 
cumstances," one  of  which  he  states  to  be  "that  it  was 
natural  that  the  stockholders,  knowing,  as  they  did, 
that  a  tax  upon  the  franchise  of  the  banks  would  not 
exempt  them  from  other  taxation,  stipulated  in  both 
instances  that  a  provision  should  be  introduced  into 
the  acts  surrendering  the  State's  right  to  tax  them 
further  than  they  were  about  to  be  by  the  acts  in 
question. 

The  state  of  the  case  in  the  charters  before  us  is 
simply  this:  certain  persons  wishing  to  establish  a  bank 
or  insurance  company,  as  the  case  may  be,  procure  a 
bill  to  be  introduced  into  the  Legislature,  by  which 
they  and  their  associates  and  successors  are  created  a 
body  politic  and  corporate  under  the  corporate  name 
chosen.  The  capital  stock  is  limited  to  a  certain 
amount  generally,  and  divided  into  shares  of  from  ten, 
perhaps,  to  one  hundred  dollars  each;  that  when  so 
much   of    this  capital   stock    is   paid    in,   the   stockhold- 
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ere  may  meet  and  elect  directors,  and  the  directors  a 
president  and  other  officers,  and  make  by-laws.  After 
providing  for  the  character  of  business  to  be  done  by 
the  corporate  body  thus  created,  and  other  matters  of 
detail,  it  is  provided,  as  in  the  Bluff  City  Insurance 
Company,  the  substance  of  whose  act  of  incorporation 
we  have  followed  iu  the  above  summary,  "that  said 
company  shall  pay  the  State  an  annual  tax  of  one- 
half  of  one  per  cent,  on  each  share  of  the  capital 
stock  subscribed;"  or  iu  others,  "capital  stock  paid 
iu,"  "whioh  shall  be  in  lieu  of  all  other  taxes." 
There  is  no  b  an  a  fide  and  real  purchase  for  a  con- 
sideration actually  paid  or  agreed  to  be  paid;  it  is 
simply  au  amount  fixed  to  be  paid  by  the  corporate 
body  thus  created,  as  an  annual  lax.  The  contract, 
bo  far  as  it  is  one,  is  alone  with  the  corporation  thus 
created,  the  corporate  body  alone  being  party  to  it. 
No  stockholders  are  in  existence  at  the  time ;  they 
cannot,  therefore,  as  in  the  case  of  the  Maryland 
Bank,  be  held  to  be  stipulating  for  benefits  or  ex* 
emptions  in  favor  of  the  shares  of  stock  owned  by 
them.  The  corporate  body  alone  is  stipulating  as  to 
a  burden  imposed  on  it.  Call  it  by  a  legal  fiction,  a 
purchase,  the  body  is  but  stipulating  for  the  purchase 
of  the  franchise,  and  to  acquire  property  in  the  form 
of  capital  stock,  and  perhaps  other  property  necessary 
to  carry  on  the  business  in  which  the  company  is  to 
engage.  That  franchise,  it  must  be  assumed,  is  well 
known  to  be  a  property  subject  to  the  burdens  of 
taxation  as  other  property  owned  by  individuals;  this 
owned    by   the   legal   entity    known   as   a   corporation   as 
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it  owns  other  property.  The  terras  of  the  contract, 
then,  mean,  that  as  to  this  property  thus  assumed  to 
be  purchased,  we  stipulate  for  a  tax  on  it  of  only 
one-half  of  one  per  cent,  on  each  share  of  capital 
stock  subscribed  or  paid  in,  which  shall  be  in  lieu  of 
all  other  taxes  on  this  property;  that  is,  the  fran- 
chise or  privilege,  and  everything  necessary  to  its  en- 
joyment, including  the  use  of  the  capital  stock  for 
the  purposes  of  the  grant,  and  in  case  of  banks  and 
the  like  institutions,  the  banking  house  and  other 
property  necessary  for  the  carrying  on  of  the  busi- 
ness. Id  other  words,  the  Legislature,  in  granting 
the  franchise,  with  its  incidents,  taxes  the  thing  granted 
at  one-half  of  one  per  cent,  on  each  share  of  stock, 
to  which  the  corporation  assents  by  accepting  the  char- 
ter, and  binds  the  State,  assuming  the  power  in  the 
Legislature  to  tax  in  this  way  property,  a  question 
we  do  not  decide  here,  not  to  impose  any  further  tax 
on  this  thing  granted  by  the  language,  "which  shall 
be  in  lieu  of  all  other  taxes."  That  is,  which  tax 
of  one-half  of  one  per  cent,  shall  be  in  lieu  of  and 
substituted  for  all  other  taxes  on  what  is  granted, 
and  is  agreed  to  be  paid  on  said  shares  of  capital 
stock,   not   by   the   shareholder,   but   by   the   company. 

If  it  be  said  the  payment  of  the  one-half  of  one 
per  cent,  excluded  the  right  to  tax  the  franchise  thus 
granted,  and  therefore  the  stipulation  against  other  tax- 
ation was  unnecessary,  we  answer  that  in  this  view  it 
is  only  to  put  this  effect  into  the  form  of  an  ex- 
press stipulation,  and  not  leave  it  to  be  deduced  as 
a   legal    result.       In    other   words,    this    assumed    legal 


APRIL  TERM,  1876.  663 

Memphis  v.  Famngton, 

effect  is  made  definite  by  express  terms  used  in  the 
act.  This  was  what  was  intended,  as  we  have  no 
question;  at  any  rate,  it  is  the  fair  legal  construction 
in  view  of  the  principle  that  nothing  is  to  be  in- 
cluded in  such  a  grant  as  against  the  State,  except 
what  is  expressly  and  unmistakably  contracted  for  and 
clearly  expressed.  The  simple  question  really  is, 
whether  a  contract  in  express  terms  between  the  State 
and  the  corporate  individual  to  exempt  the  property 
of  the  corporation  shall,  by  construction,  extend  to 
and  exempt  the  property  of  that  other  individual,  the 
stockholder,  property  created  even  after  the  corporate 
contract.  It  can  only  be  so  held  on  the  principle 
of  the  most  extended  and  liberal  construction  of  the 
language  of  the  exemption,  and  we  are  bound  to  ap- 
ply  the   very   opposite   rule   in   this   case. 

To  hold  that  the  stockholder  is  stipulating  here 
for  an  exemption  of  his  shares  of  stock  is  not,  in 
the  language  of  Judge  Wayne,  in  the  case  of  Gordon, 
"to  make  the  relative  as  broad  as  the  antecedent," 
but  to  enlarge  it  and  make  it  broader,  and  to  in- 
clude within  it,  not  the  parties  contracting  with  refer- 
ence to  their  property  then  being  contracted  for  (by 
construction  of  law),  but  other  property  to  be  created 
in  the  future,  having  no  existence  at  the  time  of  the 
contract,  and  that  the  property  of  another  individual, 
to- wit,  a  stockholder.  The  construction  indicated  will 
give  full  effect  to  the  language  of  the  clauses  in  ques- 
tion, and  accords  with  the  settled  doctrine  that  the  re- 
linquishment of  the  power  of  taxation  over  any  spe- 
cies  of  property,   is   never   to   be   presumed. 
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Id  the  language  of  Chief  Justice  Marshall,  "As  the 
whole  community  is  interested  in  retaining  it  undi- 
minished, that  community  has  a  right  to  insist  that 
its  abandonment  ought  not  to  be  presumed  in  a  case 
in  which  the  deliberate  purpose  of  the  State  to  aban- 
don does  not  appear."  Providence  Bank  v.  Billings. 
4   Peters,    174,   Curtis's   Ed. 

A  lnller  expression  of  the  same  principle  is  given 
by  Taney,  C.  J.,  in  the  case  of  the  Ohio  Life  Ins. 
A  Trust  Co.  v.  Dehott,  16  How.,  238,  Curtis's  Ed. 
"The  rule  of  construction,"  he  says,  "in  cases  of  this 
kind,  has  been  well  settled  by  this  court.  The  grant 
of  privileges  and  exemptions  to  a  corporation  are 
strictly  construed  against  the  corporation  and  in  favor 
of  the  public.  Nothing  passes  but  what  is  granted 
in  clear  and  explicit  terms,  end  neither  the  right  of 
taxation  nor  any  other  power  of  sovereignty  which 
the  community  have  an  interest  in  preserving  undi- 
minished, will  be  held  by  the  court  to  be  surrendered, 
unless  the  intention  to  surrender  is  manifested  by 
words  too  plain  to  be  mistaken."  He  then  adds,  as 
considerations  of  much  weight,  with  which  we  are  all 
familiar,  "nor  does  the  rule  rest  merely  on  the  au- 
thority of  adjudged  cases.  It  is  founded  in  princi- 
ples of  justice,  and  necessary  for  the  safety  and  well- 
being  of  every  State  in  the  Union.  For  it  is  a  matter 
of  public  history,  which  this  court  cannot  refuse  to 
notice,  that  almost  every  bill  for  the  incorporation  of 
banking  companies,  insurance  and  trust  companies,  rail- 
road companies,  or  other  corporations,  is  drawn  origi- 
nally  by   the    parties   who    are   personally   interested    in 
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obtaining  the  charter,  and  that  they  are  often  passed 
by  the  Legislature  in  the  last  days  of  its  session, 
when  from  the  nature  of  our  political  institutions  the 
business  ia  unavoidably  transacted  in  a  hurried  man- 
ner, and  it  is  impossible  that  every  member  can  de- 
liberately examine  every  provision  in  every  bill  upon 
which   he   is   called   to   act." 

In  view  of  these  well-settled  principles  and  well- 
known  considerations,  we  think  the  construction  we 
have  given  these  clauses,  taken  in  connection  with  the 
facts  surrounding  the  grant,  though  strict,  is  sound, 
and  carries  out  the  intention  of  the  Legislature  in 
their  enactment.  It  would  have  been  very  easy  to 
have  made  the  purpose  of  the  Legislature  clear  to  ex- 
empt the  shares  of  stock,  had  such  been  the  purpose, 
by  saying,  as  the  Legislature  of  Ohio  did  in  the  60th 
section  of  her  banking  law,  "that  the  tax  should  be 
in  lieu  of  all  taxes  to  which  said  companies,  or  the 
stockholders  thereof,  would  otherwise  be  subject."  ThiB 
language  would  have  been  explicit — too  plain  to  be 
misunderstood,  or  admit  of  any  doubt  as  to  the  mean- 
ing intended   to  be   expressed. 

We  are  aware  of  the  argument  made  against  this 
view,  and  feel  its  force ;  but  on  the  construction  of 
the  language  in  connection  with  the  surrounding  and 
attendant  circumstances,  we  do  not  think  it  conclusive. 
It  is  said  that  the  agreement  to  pay  the  one-half  of 
one  per  cent,  annually  on  each  share  of  the  stock  by 
tbe  company,  exempted  their  franchise  as  property  from 
taxation,  and  therefore  the  language,  "in  lieu  of  ail 
other   taxes,"   would    be   inoperative   unless   we   apply   it 
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to  shield  the  shares  of  the  stock  in  the  hands  of  the 
stockholders.  We  do  not  think  this  is,  as  we  have 
said,  &  conclusive  answer  to  the  view  we  have  given. 
The  meaning  of  this  language  is,  as  we  construe  it, 
that  the  company  agrees  to  pay  and  the  State  to  ac- 
cept, an  annual  fixed  tax  of  one-half  of  one  per  cent. 
on  each  share  of  capital  stock  subscribed  or  paid  in, 
and  this  fixed  sum  is  agreed  to  be  paid  and  accepted 
by  the  State  in  lieu  of,  that  is,  as  a  substitute  for, 
the  variable  taxes  that  may  in  the  future  be  assessed 
and  laid  on  the  property  which  the  company  is  re- 
ceiving from  the  State,  or  may  acquire  in  '  the  enjoy- 
ment of  its  franchises.  It  is  not  in  terms  like  the 
Maryland  act,  a  pledge  "not  to  impose  any  other  tax 
or  burden,"  but  only  a  statement  that  this  burden  or 
tax  agreed  on  is  to  be  in  lieu  of  or  instead  of  any 
other  to  be  paid  by  the  company  on  what  was  granted 
the  company  by  the  State.  The  one  is  a  pledge 
against  any  other  tax  or  burden  whatever  to  be  im- 
posed by  the  State,  a  contract  made  with  stockholders 
owning  stock  at  the  time;  the  other  only  expresses 
the  idea  that  what  is  imposed  on  the  company  is  a 
substitute  for  any  other  tax  to  be  imposed  on  the  ar- 
ticle, property,  or  privilege  which'  bas  been  agreed  to 
be  taxed  the  fixed  sum  agreed  on.  The  one-half  of 
one  per  cent,  to  be  paid  by  the  company,  in  a  word, 
stands  as  a  tax  to  be  paid  by  said  company  on  its 
capital  stock  in  lieu  of  all  other  taxes,  and  as  a  pro- 
tection from  such  on  the  same  property,  the  company 
paying  this  and  nothing  more  on  the  property  on 
which   it   is  charged.       As   said    before,   it   but   puts  in 
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express  terms  what  otherwise  would  be  a  legal  infer- 
ence  or  conclusion. 

It  has  been  urged  that  the  stockholders  became 
parties  to  the  contract  and  entitled  to  the  exemption 
by  subscribing  for  stock  in  the  company.  We  hold 
that  the  contract  was  complete  when  the  act  was 
passed,  as  between  the  parties  to  it,  the  State,  and 
the  company.  The  franchise  was  granted.  The  after 
organization  was  but  the  means  by  which  it  was  to 
be  nsed  for  the  purposes  of  the  grant.  The  stock- 
holders but  purchased  stock  in  a  company  which  com- 
pany had  a  contract  for  exemption  of  its  capital  stock 
and  franchise  from  all  taxes  except  one- half  of  one 
per  cent,  on  each  share,  not  liable  to  be  increased  or 
diminished  by  State  policy  or  exigency;  so  that  so 
far  as  the  State  burden  on  the  corporation  in  whose 
stock  he  invested  was  concerned,  he  knew  how  to  es- 
timate it.  But  as  to  his  personal  property  iu  the 
share  of  stock,  there  was  no  contract  of  exemption, 
bnt  the  Constitution  had  provided  it  might  be  taxed, 
and  bad  imperatively  required  that  if  taxed  it  should 
be   taxed   according   to   its   value   as   other   property. 

We  do  not  think  proper  to  go  again  into  a  cita- 
tion and  review  of  the  decisions  of  our  various  sister 
States  iu  construing  clauses  more  or  less  like  the  ones 
under  consideration  in  charters.  We  but  say  that 
while  we  habitually  look  to  these  decisions  with  much 
respect,  and  differ  with  many  of  them  with  great  dif- 
fidence, yet  we  cannot  do  more  in  our  position  than 
deem  them  highly  persuasive  evidence  of  what  the 
law  is.      We  cannot,  without  sacrificing  the  independ- 
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uiice  of  our  own  judgments,  permit  them  to  be  con- 
clusive and  authoritatively  binding  on  ne,  where  our 
judgments  do  not  approve  their  reasonings  or  conclu- 
sions. This  effect  can  only  be  given  decisions  of  our 
own  court,  subject,  however,  to  be  overruled  even  as 
to  them,  after  taking  into  proper  consideration  the 
weight  of  the  reasoning,  the  influence  proper  to  be 
given  to  the  doctrine  of  stare  decisis,  and  snob  other 
well-known  considerations  as  are  and  have  been  long 
recognized  and  settled  in  our  jurisprudence  as  bearing 
upon  the  question  of  the  propriety  of  overruling  a  de- 
liberate decision  made  by  the  highest  tribunal  of  the 
State. 

We  need  scarcely  add  that  as  a  matter  of  course, 
on  questions  of  Federal  jurisprudence,  we  recognise 
distinctly  the  controlling  authority  of  the  Supreme 
Court   of  the   United   States. 

We  announce  the  foregoing  conclusion  more  readily 
because  we  have  the  satisfaction  of  knowing  that  if 
we  have  erred  no  permanent  injustice  will  be  done, 
as  the  subject  is  one  that  may  be  reviewed  by  the 
Supreme  Court  of  the  United  States,  having  the  power 
under  the  Constitution  to  settle  conclusively  the  ques- 
tion,  which    we   desire   may   be   done. 

Decrees  will  be  drawn  in  accord  with  this  opinion 
in  all  the  cases  pending  dependent  on  the  questions 
herein   disposed   of. 

McFarlasd  and  Turkey,  Judges,  dissent. 
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Perkins  v.  The  State. 


Nelson   Perkins  v.  The  State. 

Cwmiuai,  Law.  Date  of  the  qffeiue  omitted  in  indictment  cured  by  verdict. 
No  day  is  specified  in  the  indictment  on  which  the  offenite  in  alleged 
to  have  been  committed,  but  simply  that  the  defendant  "did  felon- 
iously take,  nteal  and  carry  away,"  etc  Held,  this  defect  in  cured  by  a 
verdict  of  the  jury. 
Case  cited  and  commented  upon :  King  v.  The  State,  3  Heia.,  151. 
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Appeal  from  tbe  Circuit  Court.  J.  E.  R.  Ray, 
Judge. 

L.    B.    Horrigan   for   Perkins. 

Attorney- General   Heiskell   for   the   State. 

Freeman,   J.,   delivered   the    opinion    of   the    court. 

The  defendant  was  indicted  and  convicted  in  Cir- 
cuit Court  of  Bartlett  for  stealing  a  plow.  No  day 
is  specified  in  the  indictment  on  which  the  offense  is 
alleged  to  have  been  committed,  but  simply  that  the 
defendant  "did  feloniously  take,  steal,  and  carry 
away,"   etc. 

We  hold  this  defect  is  cured  by  the  verdict  of 
the  jury.  The  principle  .  on  which  the  case  in  3 
Heis.,  151,  requiring  a  date  to  be  given  is,  as  stated 
by  Judge  Deaderick,  "  to  give  the  party  an  opportu- 
nity by  motion  to  quash,  or  by  demurrer  to  free  him- 
self from    the   vexatious    litigation   and    the   State    from 
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needless  costs,  if  the  offense  appeared  barred  by  the 
statute   of   limitations." 

The  party  in  this  case  did  not  move  to  quash  or 
demur,  and  thus  fails  to  bring  himself  within  the 
principle  of  this  case.  It  being  a  matter  of  form  and 
not  of  substance,  we  hold  it  cured  by  the  verdict  of 
the  jury. 

Let   the  judgment   be   affirmed. 


Willie  Scoggins  v.   Ales.    Babnes  et  al. 

Iixegitimacy.  DtKtnt.  When  an  illegitimate  woman  dies  seiied  of 
real  estate,  leaving  no  child,  mother  or  brother,  but  leaving  a  husband 
and  illegitimate  sister ;  held,  that  the  sister  U  not  entitled  to  the  es- 
tate as  against  the  husband. 

Cases  cited:  Webb  v.  Webb,  3  Head,  69;  Woodward  v.  Duncan,  1 
Col.,  663. 

Code  cited:  Sees.  2423,  2423* 
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Appeal  from  the  Chancery  Conrt.      R.   J.  Morgan, 
Chancellor. 

Pierce    &   Dix   for   complainant. 

Anderbon    &    Hampton    and    J.  E.    E.  Ray    for 
defendants. 


APRIL  TERM,  1876. 


Scoggina  v.  Bam  en. 


Deadbbioe,  J.,  delivered    the   opinion   of  the  court. 

The  bill  and  amended  bill  ebow  that  complainant, 
a  colored  woman,  and  Harriet  Walker  are  sisters,  both 
being   illegitimate,   and    born    of  the   same   mother. 

Complainant  alleges  that  her  sister  first  married  one 
Fenny,  and  after  his  death  married  Walker,  and  died 
in  August,  1869,  leaving  her  husband  surviving,  but 
leaving  no  child  and  no  mother  nor  brother  nor  sister 
except  herself,  and  she  files  this  bill  to  recover  certain 
real  estate  which  said  Harriet  owned  at  the  time  of 
her   death,   situated   in   the   city   of  Memphis. 

The  defendants  demurred  to  the  bill,  the  demurrer 
was  sustained  and  the  bill  dismissed,  and  complainant 
has   appealed   to   this   court. 

The  question  presented  upon  the  demurrer  is, 
whether  complainant,  as  sister  of  said  Harriet,  is  entitled 
to  the  estate  left  by  her,  she  having  died  leaving  her 
husband   surviving.       And  we  are  of  opinion  she  is  not. 

The  case  of  Webb  v.  Webb,  3  Head,  69,  was  one 
of  the  death  of  an  illegitimate  in  June,  1858,  leaving 
no  child,  but  a  widow  and  a  mother  and  legitimate 
brothers.  It  was  held  that  the  rule  governing  the 
case  was  found  in  Code,  sec.  2423,  and  after  quoting 
the  section,  the  court  declare  the  course  of  descent  to 
be,  under  said  section,  first  to  the  child  or  children 
of  the  illegitimate,  if  any  there  be,  if  none  then  to 
the  surviving  husband  or  wife;  if  there  be  no  sur- 
viving husband  or  wife,  then  to  the  mother,  and  if 
do  surviving  mother,  then  to  the  brothers  and  sisters 
by  the  mother  or  their  descendants. 
36— VOL.  8. 
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la  this  case  there  was  no  child  surviving,  bat  the 
bill  states  that  there  was  a  husband  surviving,  and 
claims  that  complainant  is  entitled  to  the  estate  before 
him,  or  in  exclusion  of  him,  under  Bee.  2423a,  act  of 
1866-7. 

That  section  provides,  "  where  any  woman  shall 
die  intestate,  having  a  natural  born  child  or  children, 
whether  she  also  have  a  legitimate  child  or  children 
or  otherwise,  such  natural  born  child  or  children  shall 
take  by  the  general  rules  of  descent  and  distribution, 
equally  with  the  other  child  or  children,  the  estate, 
real  and  personal,  of  his,  her  and  their  mother;  and 
should  either  of  such  children  die  intestate,  without 
child  or  children,  bis  or  her  brothers  and  sisters  shall 
in  like  manner  take   his  or  her  estate. 

It  had  been  held  in  1  Col.,  563,  that  the  illegit- 
imate, though  born  of  the  same  mother,  do  not  in- 
herit equally  with  the  legitimate  the  estate  of  a  de- 
ceased brother,  and  while  a  legitimate  brother  or  sis- 
ter could  inherit  from  an  illegitimate  brother  or  sister 
born  of  the  same  mother,  an  illegitimate  brother  or 
sister,  though  born  of  the  same  mother,  could  not  in- 
herit  from   a   legitimate   brother   or   sister. 

And  for  the  purpose  of  enabling  the  children,  legit- 
imate and  illegitimate,  born  of  the  same  mother,  to 
take  her  estate  equally,  and  atao  to  enable  them  to 
inherit  equally  as  between  themselves,  the  act  of 
1866-7,  sec.  2423a,  was  parsed.  But  it  was  not  in- 
tended by  said  act  to  change  the  course  of  descent 
prescribed   in   sec.    2423. 

Tlie   chancellor's   decree   will   be    affirmed. 
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Insurance  Co.  v.  Digga. 


Planters  Insurance   Co.  v.  E.  P.  Diggs  and  John 
K.   Allen. 

1.  Insurance.  Insurable  interest  of  plaintiff  put  in  issue.  Burden  of  proof  on 
him.  Evidence.  Pleading  and  practice.  Upon  an  action  seeking  to 
recover  against  an  insurance  company  the  amount  of  a  policy  issued 
upon  a  building  destroyed  by  fire,  if  the  insurable  interest  of  the  plain- 
tiff be  put  in  issue  by  plea,  (he  burden  of  proof  is  upon  him,  though 
be  had  possession  at  the  time  of  the  loss. 

H.  Same.  Same.  Lean.  Forfeiture.  The  happening  of  the  condition  mutt  be 
taken  advantage  of  by  landlord.  In  caae  of  a  lease  providing  for  for- 
feiture  on  failure  to  pay  taxes,  if  payment  is  made  before  the  for- 

i  feiture  is  taken  advantage  of  by  re-entry  on  the  part  of  the  landlord, 
the  forfeiture  will  be  waved. 


FROM    SHELBY. 


Appeal  from  the  Circuit  Court.  C.  W.  Heiskell, 
Judge. 

McKissick   &   Tukley    for   plaintiff. 

Humes-  &  Poston  for  defendants. 

Freeman,  J.,  delivered  the  opinion  of  the  court. 

The  two  cases  to  be  decided  were  consolidated  and 
heard  together  in  the  court  below,  depending  on  pre- 
cisely the  same  state  of  facts  and  issues.  They  are 
actions  on  two  policies  of  insurance  seeking  to  charge 
the  insurance  company  for  tbe  amount  of  policies  issued 
by  said  company  on  two  tenement  buildings  in  the 
city   of  Memphis   which   had    been   destroyed   fire. 

Several   questions    are   presented    and   urged    for   re- 
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vcrsal  of  the  judgment  below  in  favor  of  the  plain- 
tiffs. 

First,  it  is  insisted  that  the  court  erred  in  charg- 
ing the  jury  on  the  question  of  the  burden  of  proof 
of  ownership  of  an  insurable  interest  in  the  houses 
destroyed. 

The  court  told  the  jury  in  substance,  that  the  de- 
fense by  the  company  was  put  on  the  ground  that 
plaint ifls  had  no  insurable  interest  iu  the  property  in- 
sured. This  being  their  ground  of  defense  must  be 
proved,  and  by  a  preponderance  of  testimony;  if  proof 
equally  balanced  on  this  question,  the  jury  were  in- 
structed  to   find   for   the   plaintiffs. 

This  question  of  ownership  of  an  insurable  interest 
in  the  property  was  one  of  the  leading  questions  in 
the  case,  and  one  on  which  the  testimony  raised  sev- 
eral very  nicely  balanced  issues  to  be  decided  by  the 
jury.  A  correct  statement  of  the  rule  of  law  on  this 
question  therefore  became  a  matter  of  vital  concern  to 
the  parties,  but  especially  was  the  statement  vital  to 
the  interest  of  the  insurance  company,  if '  his  honor 
has  erred  against,  it;  for  the  rule  laid  down  fixes  the 
burden  of  showing  by  a  preponderance  of  proof  against 
the  ownership  by  plaintiffs  of  an  insurable  interest  on 
the  part  of  the  company,  or  else  a  verdict  must  go 
against   the   company. 

It  seems  to  be  settled  by  all  the  authorities  we  have 
had  access  to,  that  the  plaintiff  must  allege  in  his 
declaration  that  be  was  owner  of  the  property,  or  that 
he  had  an  insurable  interest  therein,  and  give  some 
proof  of  the   fact,  and  where   his  title   or  insurable  in- 
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terest   ie   pot  directly   in   issue   by   the   pleadings,   as   in  . 
this   case,   by   plea,   be   must  prove  the   title   or   insura- 
ble  interest   in    himself  as  part   of  his  case   in   order  to 
a   recovery.       See  Declaration,   2   Greenl.   on    Ev.,    note 
to   sec.   375,   also   sees.   376,   378,   380. 

While  this  is  the  settled  rule  of  law,  we  think 
the  principle  held  by  the  Supreme  Court  of  Maryland 
in  the  case  of  Franklin  Insurance  Co.  v.  Chicago  Tee 
Co.,  11  Am.  K.,  479,  equally  sound,  that  "where 
plaintiff  is  shown  to  have  been  in  possession  of  the 
property,  claiming  it  and  occupying  as  owner,  this  is 
prima  faoie  evidence.  A  person  in  possession  of  laud 
is  prima  facie  presumed  to  be  seized  in  fee.  In  the 
absence  of  proof  of  an  outstanding  title  in  others,  or 
encumbrance  on  the  property,  says  the  court,  this 
prima  facte  presumption  of  seizin  in  fee,  growing  oat 
of  such  occupation,  is  sufficient  to  show  an  insurable 
interest." 

This  rule,  however,  would  only  be  applicable  where 
the  case  is  made  up  under  the  general  issue,  but  not 
where  the  title  is  specifically  put  in  issue  by  a  plea, 
denying  it,  as  in  this  case.  See  2  Greenl.  on  Evi- 
dence, 378. 

Under  these  rules,  his  honor  erred  in  his  instruc- 
tions to  the  jury  on  this  point,  the  burden  of  proof 
of  ownership  or  of  an  insurable  interest  being  on  the 
plaintiff — the  fact  being  put  directly  in  issue  by  the 
plea   of  defendant. 

The  main  question  in  the  case,  however,  grows  out 
of  about  the  following  state  of  facts:  The  property 
iu   question,  or  rather  the  land,  had  been  inherited  by 


Jno.  E.  and  Charles  S.  Allen  with  their  sister,  Willie 
P.,  who  had  intermarried  with  plaintiff  Diggs.  It 
had  bee  a  leased  to  one  Cordis  by  several  leases,  the 
last  renewal  lease  expiring  the  3d  day  of  April,  1870. 
These  leases  were  made  by  the  guardian  of  the  three 
Aliens.  Cordis  had  built  the  houses  which  were  the 
subject  of  this  insurance  on  this  property, ,  and  was  to 
have  the  privilege  of  removing  them  at  the  expiration 
of  his  lease.  The  lease,  however,  contained  the  fol- 
lowing clause,  providing  for  a  forfeiture:  Cordis 
had  bound  himself  to  pay  during  the  term  of  the 
lease  all  the  State,  county  and  city  taxes,  and  some 
other  stipulations  as  to  expenses  that  might  be  fixed 
on  the  property  by  any  city  ordinance.  It  was  then 
agreed  that  he  might  remove  the  houses  "provided  he 
has  complied  with  all  the  terms  and  conditions  herein- 
set  forth,  and  it  is  further  agreed,  that  should  the 
said  Cordis,  during  the  term  aforesaid,  fail  to  pay  the 
taxes  as  aforesaid,  or  the  other  charges  provided  for," 
then  the  lease  was  to  terminate  and  end,  and  all  im- 
provements made  on  said  lot  were  to  be  forfeited  to  the 
guardian,  etc.,  and  the  parties  were  to  have  the  right 
of  "immediate  entry  upon  and  possession  of  the  prem- 
ises and  improvements,  with  full  power  to  dispossess 
said  Cordis  or  his  tenants,  and  all  buildings  and  im- 
provements to  remain  on  said  lot,  as  the  absolute  pos- 
session of  the  heirs."  There  was  a  subsequent  pro- 
vision for  building  a  substantial  plank  fence  with  cedar 
posts,  and  leave  the  lot  thus  enclosed.  This,  however, 
is  not  included  in  the  grounds  for  a  forfeiture,  and 
need   not   be   further   noticed   at   present. 


APRIL  TEEM,  1876.  567 

Insnrance  Co.  v.  Diggs. 

The  proof  shows  this  property  had  been  divided  by 
a  partition  suit  in  March,  1870,  and  a  lot  with  one 
of  the  houses  built  by  Cordis  assigned  to  each 
one  of  the  heirs.  It  further  appears  that  at  the  ex- 
piratioD  of  the  lease,  a  portion  of  taxes  had  not  been 
paid  by  Cordis,  that  is  on  a  portion  of  the  lots,  but 
were  paid  as  follows:  On  lot  on  Hernando  street  and 
on  Allen  Avenue,  a  part  was  paid  on  8th  of  April, 
1870,  and  another  portion  on  29th  of  said  month.  It 
further  tends  to  show  that  a  few  days  before  the  2d 
of  May,  1870,  the  plaintiffs  claim^o  have  taken  pos- 
session under  the  clause  for  a  forfeiture  and  re-entry, 
and  notified  the  tenants  ot  Cordis  to  pay  rent  to  them 
in  the  future.  They  claim  the  bouses  as  forfeited  under 
these  steps  in  accordance  with  the  provisions  of  the  lease ; 
the  defendants  claim  that  no  such  forfeiture  had  been 
made  effective  before  payment,  and  consequently  plain- 
tiffs  had   no   title. 

The  question  presented  on  these  facts  is,  did  the 
court  charge  the  law  correctly  on  this  subject?  He 
charged  the  jury  that  if  they  found  from  a  prepond- 
erance of  the  testimony,  that  Cordis  had  paid  all  the 
taxes,  according  to  the  terms  of  the  lease,  before  the 
expiration  of  the  lease,  they  should  find  for  the  de- 
fendants, bat  if  he  had  not  paid  all  taxes  before  the 
expiration  of  the  lease,  the  houses  belonged  to  the 
plaintiffs,  unless  the  proof  showed  they  had  waived 
their   right   to   the   houses. 

It  has  long  been  settled  as  part  of  the  common 
law  that  forfeitures  for  conditions  of  the  kind 
found    in    this    lease    are    not    to    be    favored    by    the 
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courts,  as  said   by   Lord  Mansfield,   Goodnight   v.  Davie*, 
Oowp.,   803;     Smith's   L.   Cases,   vol.    1,   part   1,   93. 

Forfeitures  are  not  favored  in  law,  and  when  a 
forfeiture  is  once  waived,  the  court  will  not  assist  it, 
and  that  leases,  to  be  void  on  conditions  such  as  we 
have  now  before  as,  will  only  be  void  at  the  option 
of  the  lessor;  nor  can  any  third  person  treat  them 
as  void  or  forfeited  except  the  landlord.  This  was 
so  held  in  a  case  where  it  was  provided,  "that  on 
breach  of  certain  conditions,  it  was  to  cease,  determine, 
and  become  utterly  void  and  of  no  effect,"  the  lease 
providing  "  that  it  should  be  lawful  for  the  lessor  to 
re-enter  and  expel  the  tenant"  as  is  substantially  the 
case  before  us.  This  was  held  on  the  ground  that 
these  words  showed  that  it  was  the  intent  of  the  par- 
ties that  the  lease  should  only  be  voidable  by  re-entry. 
See  cases  collated,  Smith's  Lead.  Cases,  vol.  1,  part 
1,  notes  to  Dempor's  case,  pp.  94,  95  et  seq.  These 
authorities  conclusively  settle  that  the  forfeiture  is  fo 
be  enforced  at  the  option  of  the  lessor,  and  by  an 
affirmative  act  on  bis  part,  that  is  by  re-entry  for 
such  purpose,  based  on  failure  to  perform  or  breach 
of  the  conditions,  and  do  not  take  effect  until  this  is 
done.  In  courts  of  equity  the  role  is  settled,  that 
such  forfeitures  are  relieved  against  wherever  compen- 
sation can  be  made,  the  clause  for  re-entry  being 
treated  as  a  mere  security  for  the  payment  of  the 
rent.  Story  Equity  Jurisprudence,  sees.  1314-15.  In 
the  case  of  Levett  v.  Bickford,  8  Hum.,  620,  Judge 
Turley  recognizes  these  principles,  and  says,  "where  the 
non-payment   of    rent    operates    as    a    forfeiture    of   the 
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lease  absolutely,  the  right  of  entry  does  not  accrue  to 
the  landlord  by  reason  of  such  non-payment,  unless  he 
demand  payment  on  the  last  day  fixed  for  payment 
on  the  premises,  because  it  is  a  severe  remedy  and 
not   encouraged   by    law." 

In  the  ease  of  Atkins  v.  Ckilsom,  11  Met.,  113, 
after  a  review  of  the  authorities  in  England,  it  was 
held  "that  a  court  of  law  would  stay  a  suit  brought 
for  possession  of  the  premises  and  to  enforce  the  for- 
feiture upon  the  tenants,  bringing  the  rents,  interest 
and  costs  into  court."  Such  seems  to  be  the  settled 
rule  of  the  English  courts.  These  cases  show  the 
principles  on  which  the  courts  have  gone  in  enforcing 
such  forfeitures  where  the  failure  to  pay  was  re- 
served. 

This  case  is  to  perform  a  collateral  condition,  how- 
ever, that  is,  to  pay  the  taxes,  but  the  principle  is 
substantially  the  same.  In  such  case  we  think  the 
sound  rule  deducible  from  the  authorities,  that  if  the 
payment  be  made  before  the  forfeiture  is  taken  advan- 
tage of  by  re-entry  by  the  landlord  for  this  purpose, 
in  accordance  with  the  provision  contained  in  the  lease, 
the  forfeiture  is  saved.  The  forfeiture  is  only  en- 
forcible  by  such  affirmative  action,  the  option  being 
with  the  landlord,  and  if  the  tenant  pay  before  this 
option  is  exercised  and  re-entry  for  this  purpose,  he 
has  paid  while  the  contract  is  in  existence,  the  con- 
dition terminating  it  not  having  been  taken  advantage 
of,  and  he  thereby  saves  himself  from  the  forfeiture. 
This  is  not  going  so  far  as  the  case  cited  and  the 
English    cases   therein    referred   to,   but    in    a    condition 
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like  the  present  we  think  the  fair  construction  of  the 
rights   of  the   parties. 

Id  this  view  of  the  question,  the  court  erred  in 
its  instructions  to  the  jury  and  the  case  must  be  re- 
versed. 

We  do  not  deem  it  necessary  at  present  to  dis- 
cuss other  questions  raised  by  counsel  farther  than  to 
say,  as  to  the  one  made  on  the  new  trial  granted  by 
the  judge  at  term  previous  to  the  one  in  which  the 
present  verdict  was  had,  that  we  cannot  review  the 
correctness  of  his   action   in   such   a   case. 

Reverse   the  judgment  and   remand  for   a   new    trial. 
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State  op  Tennessee  v.   Henry  Farrow. 

Criminal  Law.  Discharge  of  jury  without  verdict.  Special  Judge.  Entry  o 
record.  The  prisoner  had  been  tried  previously  for  the  some  offense. 
Upon  that  trial  the  evidence  was  heard  and  jury  charged,  when  the 
judge  was  taken  suddenly  sick,  and  a  special  judge  elected  according 
to  lav  in  such  cases.  It  was  agreed  that  the  jury  might  retain  a  ver- 
dict as  though  the  regular  judge  presided  ;  they  had  to  be  discharged 
without  agreeing,  all  of  which  appeared  of  record,  being  entered  with 
other  business  transacted  by  the  regular  court  before  leaving  the 
bench,  who  failed  to  sign  the  minutes  for  several  terms  thereafter. 
Held,  that  this  did  not  entitle  the  defendant  to  be  discharged. 
Case  cited :  Moore  v.  State,  3  Heis.,  493. 


FfiOM  SHELBY. 


Appeal  from  the  Criminal  Court.  John  D.  Adams, 
Judge. 

Attorney-General  Heiskell  for  the  State. 

L.    B.   H0RR1GAN   for   defendant. 

Freeman,   J.,   delivered   the   opinion   of  the   court. 

Tbe   defendant   was   convicted   by    verdict   of  a   jury 
February   9,    1876,    of    involuntary    manslaughter,    and   ■ 
sentenced    to   nix    months    imprisonment    in    the   jail   of 
Sbelby   county.       He   made   a   motion    to   be   discharged 
batted   on   the   following   state   of  facts: 

The  prisoner  had  been  tried  previously,  in  1873, 
before  Judge  Flippin;  on  that  trial  the  evidence  had 
been     beard     and    jury    charged    when     the    judge    was 
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taken  suddenly  sick  and  compelled  to  leave  the  bench; 
he  was  not  able  to  resume  his  place  during  that  term. 
The  bar  thereupon,  in  pursuance  of  the  statute,  elected 
L.  B.  Horrigan  as  special  Judge  to  hold  the  court. 
Horrigan  was  the  counsel  for  the  prisoner.  The  jury 
having  the  case  under  consideration,  his  counsel  agreed! 
that  they  might  return  their  verdict  while  he  pre- 
sided, and  the  verdict  might  go  on  the  minutes  as  if 
all  the  trial  had  taken  place  before  Judge  Flippin,  it 
being  then  supposed  that  Judge  Flippin  would  be  ab- 
sent but  for  a  few  days.  The  clerk  entered  op  the 
proceedings  in  this  form,  together  with  other  business 
done  by  Judge  Flippin  before  bis  retirement  from  the 
bench;  but  these  entries  were  not  signed  by  the  judge 
or  clerk  until  some  terms  after.  In  fact,  the  pris- 
oner had  been  tried  again  and  appeal  taken  to  this 
court,  the  case  reversed  and  remanded,  and  no  effort 
made   to   take   advantage   of  it. 

We  do  not  think  there  was  any  sufficient  ground  for 
a  discharge  of  the  prisoner.  The  principle  of  the  case 
of  Patrick  Moore  v.  The  State,  3  Heis.,  493,  is  con- 
clusive of  the  question.  In  that  case  the  entries  were 
made  by  the  clerk,  but  never  signed  by  the  judge, 
he  having  died  suddenly.  We  said  in  that  opinion 
that  we  must  look  to  the  entries  of  the  clerk  in  the 
performance  of  his  official  duty  with  all  the  presump- 
tions in  favor  of  the  regularity  and  correctness  of 
official  action.  We  think  this  principle  applies  with 
more  force  in  the  present  case,  as  we  find  that  it 
was  agreed  that  what  purports  to  have  been  done 
might  be  done;    and  in  addition,  we  have  the  certifi- 
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oate  of  the  judge  to  the  minutes  as  to  their  correct- 
ness from  his  own  knowledge  up  to  the  time  covered 
by  the  agreement.  We  can  see  no  possible  injury 
that  can  result  to  the  prisoner  from  this  view.  We 
can  have  no  question  but  that  what  is  found  in  en- 
tries of  the  clerk  is  certainly  the  truth  of  the  case. 
To  disregard  this  would  be  to  turn  a  convicted  crim- 
inal loose  upon  the  barest  technicality.  We  do  not 
feel  called  on  to  do  this,  nor  to  make  such  a  prece- 
dent. 

Affirm   the  judgment. 


John   Fowleb  v.  State   of  Tennessee. 

Criminal  Law.     Prisoner  entitled  la  tvyenty-frwr  challenges,  under  wu&etmait 
for  burglary.     Burglary  being  a  capital  offense,  the  defendant  bo  in- 
dicted is  entitled  to  twenty-four  challenges,  and  the  error  will  not  be 
cored  by  the  jury  finding  a  verdict  for  imprisonment  only. 
Code  cited:  Sec.  4673a. 


FROM   TIPTON. 


Appeal    from    the   Circuit    Court.       T.    J.   Flippin, 
Judge. 

Alvin  Hawkins  for  Fowler. 

Attornet-Genebal  Heiskeix  for  the  State. 


Fowler  t.  Suit. 
Freeman,    J.,    delivered    the   opinion   of   the    court. 

Fowler  was  indicted  for  "unlawfully  and  feloniously 
breaking  open  the  house  of  J.  W.  Green  for  the  pur- 
pose of  committing  a  larceny  by  stealing,  taking,  and 
carrying  away  a  pistol."  There  was  a  second  count 
for  larceny  of  the  pistol.  The  jury  found  a  verdict 
of  guilty    as   charged   in    the   first  count. 

Motions  in  arrest  of  judgment  and  for  new  trial 
being  overruled,  an  appeal  in  error  is  prosecuted  to 
this  court. 

The  errors  assigned  are,  first,  that  at  the  com- 
mencement of  the  trial  defendant's  counsel  announoed 
to  the  court  that  he  would  insist  on  all  the  legal 
rights  of  the  prisoner,  and  then  asked  the  court  how 
many  peremptory  challenges  the  State  and  the  prisoner 
had.  The  court  said  in  reply  that  the  State  had  six 
and  the  defendant  ten.  Thereupon  a  panel  of  twenty- 
eight  names  was  presented  to  the  prisoner.  When 
this  panel  was  exhausted  eleven  jurors  had  been  ob- 
tained, the  defendant  having  challenged  peremptorily 
ten,  the  number  which  the  court  announced  he  was 
entitled  to  challenge.  An  additional  panel  was  pre- 
sented, and  the  first  name  drawn  not  being  challenged 
by  the  State  or  defendant,  nor  any  offer  to  challenge 
on  the  part  of  defendant,  was  elected  as  a  juror,  and 
the   trial    proceeded. 

By  the  act  of  1865,  Code,  sec.  4673a,  "to  break 
open  the  house  of  another  for  the  purpose  of  com- 
mitting a  larceny  therein,  is  punishable  with  death, 
unless   the  jury   think    proper   to   commute   this   punish- 
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merit  to  imprisonment."  This,  then,  is  a  capital  crime. 
In  such  cases,  by  the  act  of  March  20,  1875,  the 
defendant  is  entitled  to  twenty-four  challenges  in  cases 
pan ish able  with  death.  If  the  answer  of  the  court 
ia  to  be  considered  as  a  ruling  on  this  question,  it 
was  erroneous.  We  think  it  must  be  so  held.  '  It 
was  an  announcement  by  the  court,  at  request  of  coun- 
sel, what  were  the  rights  of  the  prisoner.  It  seems 
to  us  it  would  be  sticking  to  form  rather  than  sub- 
stance in  such  a  case  to  hold  that  after  this  and  the 
exhaustion  of  his  ten  challenges  in  conformity  to  the 
opinion  of  the  court,  the  prisoner  must  go  on  and 
make  a  special  case  by  offering  to  challenge  the  elev- 
enth juror,  and  be  refused  by  tbe  court,  before  he 
could  get  advantage  of  the  question.  The  answer  of 
the  court  was  evidently  given  as  the  rule  to  be  fol- 
lowed '  in  the  trial,  and  the  defendant  was  not,  we 
think,  to  ask  that  he  should  so  decide  more  than 
once. 

It  is  insisted  that  this  is  cured  by  tbe  verdict  of 
the  jury  commuting  the  punishment  to  imprisonment. 
A  case  is  referred  to,  but  which  is  not  this  case,  as 
we  understand  the  reference  of  the  attorney- general  to 
it.  We  cannot  see  how  an  error  can  be  cured  by  a 
verdict.  Such  a  view  would  stand  on  the  principle 
that  the  challenges  were  to  be  regulated  by  the  result 
of  the  trial,  and  not  by  tbe  charge  for  which  the 
party  was  about  being  tried.  Tbe  right  to  the  chal- 
lenges  must   necessarily   be    determined    before   the   ver- 
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diet   is   rendered;   no   verdict  of  a   jury   iu   a   case    like 
the   present  can    possibly   affect   the   right. 

We    reverse    the    judgment    for   this   error,   and     re- 
mand  the   case   for  a   new   trial. 


State  of  Tennessee  v.  Alex.   Caldwell. 

Criminal  Law.  Leadnat.  Two  penom  jointly  indicted  for.  One  may  br. 
convicted,  though  the  other  mu  aequillcd.  A  conviction  of  one  party, 
charged  with  lewdness,  maj  follow  the  acquittal  of  the  other,  jointly 
charged. 


FROM    LAUDERDALE. 


Appeal  from  the  Circuit  Court.  T.  J.  Flippin, 
Judge. 

Attorney-General   Heiskell   for   the   State. 

Lynn  &  Oldham  for  Caldwell. 

Freeman,   J.,   delivered   the   opinion   of  the   court. 

Defendant,  with  a  woman  named  Green,  were  jointly 
indicted  for  open  and  notorious  lewdness.  The  par- 
ties severed  for  trial,  and  the  woman  was  acquitted. 
A  plea  was  filed  in  bar  to  the  further  prosecution  on 
the    part    of    defendant    on    the    ground    that    the    ae- 
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quittal  of  the  woman  operated  as  equivalent;  to  an  ac- 
quittal of  the  man,  as  the  offense  could  only  be  com- 
mitted by  two  persons.  The  plea  was  demurred  to, 
but  the  demurrer  overruled.  The  attorney-general  de- 
clining to  take  issue  on  tbe  plea,  the  defendant  was 
discharged   and   the   State   appealed. 

We  think  the  court  erred  in  refusing  to  sustain 
the  demurrer.  The  State  might  fail  to  be  able  to 
make  proof  of  the  offense  in  the  trial  of  one  party 
from  many  causes,  yet  might  be  able  to  make  proof 
on  the  trial  of  the  other.  We  so  held  at  Nashville 
some  time  since,  and  approve  tbe  holding.  The  ac- 
quittal of  one  could  not  show  the  other  was  not 
guilty. 

Reverse   tbe    judgment   and    remand   the   case   to   be 
further   proceeded    with. 
37— vol.  8. 


Harding  v.  Worm  ley . 


Jambs  M.  Haeding  v.  Wormley,  Pbitchett  &  Co. 

Bills  A_n£>  Nona.  Priitcipii  and  surely.  Application  of payment  JEkfiio*. 
A  principal  in  several  endorsed  notes  paid  to  his  creditor  a  sum  of 
money,  which  was  applied  as  partial  payment  on  one  of  the  notes  by 
the  creditor,  who  received  no  directions  as  to  its  application.  Hdd, 
That  it  was  error  for  the  holder  of  the  note  to  erase  the  credit  and 
place  it  upon  another  one  of  the  notes,  some  time  afterward,  at  the 
principal's  request,  as  it  violated  the  rights  of  the  endorsers  upon  the 
first  note,  which  received  the  payment. 


FROM   BHELBY. 


Appeal   from  the  Circuit  Court.       C.  W.  Heiskell, 
Judge. 

J.  E.  Temple  for  plaintiff. 

Kortrecht   &   Craft   for   defendants. 

McFarland,  J.,  delivered   the  opinion  of  the  court. 

James  M.  Harding  held  one  note  on  A.  G.  Ward, 
and  two  other  notes  on  A.  G.  Ward  and  his  wife, 
M.  E.  Ward,  all  endorsed  by  Wormley,  Pritchett  & 
Co.  A.  G.  Ward  made  to  Harding  two  payments, 
one  of  $1,000,  the  other  $500,  but  at  the  time  gave 
do  direction  as  to  which  of  the  notes  the  payments . 
should  be  applied.  The  notes  being  then  all  due, 
Harding  applied  the  payments  to  the  note  in  which 
A.  G.  Ward  alone  was  maker,  and  entered  credits 
upon   the   note  accordingly. 
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A  boat  a  week  or  more  afterward,  at  the  request 
of  A.  G.  Ward  and  his  wife,  M.  E.  Ward,  and  in 
their  presence,  Harding  erased  the  credits  and  entered 
them  upon  the  other  notes  on  which  M.  E.  Ward 
was  joint  maker  with  her  husband.  The  reason  given 
for  this  was,  that  Mrs.  M.  E.  Ward  had  mortgaged 
her  separate  property  to  secure  these  two  notes,  and 
she  desired  the  payments  to  go  in  exoneration  of  her 
property.  The  endorsers  were  not  informed  of  this 
change,  and  did  not  assent  to  it.  This  suit  is  against 
the  endorsers,  and  the  question  was,  whether  or  not 
they  were  entitled  to  the  credits  that  had  been  en- 
tered upon  the  notes  and  erased.  The  circuit  judge 
held   they   were. 

The  general  principle  is,  that  the  debtor  has  the 
right  at  the  time  to  elect  to  which  of  the  several 
debts  the  payment  shall  be  applied,  but  unless  he  ex- 
ercise this  right  at  the  time,  he  cannot  afterward  do 
so.  Reynolds  v.  MoFarlin,  1  Tenn.  If  the  debtor 
fails  at  the  time  to  direct  the  appropriation,  the  cred- 
itor may  apply  the  payment.  This,  as  a  general  rule, 
is  not  denied,  but  it  is  argued  that  the  creditor  and 
debtor  may  agree  to  change  the  credit  and  place  it 
upon  another  debt.  As  between  themselves  they  might, 
but  in  this  case  the  creditor,  having  exercised  a  right 
which  be  clearly  had,  and  entered  the  credit,  the  pay- 
ment of  the  note  to  that  extent  was  complete,  and 
this  part  of  the  debt  could  not  afterward  be  revived 
against  the  endorsers  without  their  consent.  It  is 
said  that  Mrs.  Ward  had  no  opportunity  to  direct  the 
appropriation  of  the   payment   at   the  time   it  was  made. 


Cagill  c  Wooldridge. 


There  is  nothing  to  show  that  the  money  paid  be- 
longed to  ber.  The  presumption  is,  it  belonged  to 
her  husband,  and  consequently  she  had  no  right  to 
direct  tbe  appropriation   of  these  payments. 

There  is   no  error  in   the   record,  and   the  judgment 
will    be  affirmed. 


"W.  J.   Cagilx  v.  Oscar  Wooldridge  et  al. 

Action  or  Eeplevin.  Comity  of  Statea.  Stearer.  Attachment.  Where 
the  court  of  a  sister  State,  having  jurisdiction  of  the  parties  and  sub- 
ject matter,  and  having  the  property  within  its  actual  control,  ap- 
points a  receiver  to  tske  possession  of  and  sell  the  property,  and  tbia 
order  is  executed  by  the  property  being  actually  taken  into  possession 
by  the  receiver,  this  will  give  to  him  against  the  parties  to  the  litiga- 
tion, and  those  claiming  through  them,  a  special  property  and  right 
of  possession  that  will  enable  him  to  maintain  an  action  of  replevin, 
and  that  right  will  not  be  lost  by  sending  the  property  to  this  State 
for  sale;  to  this  extent,  tbia  court  will  respect  the  order  and  judgments 
of  the  courts  of  sister  States.  The  receiver  can,  in  aucb  case,  main- 
tain the  action  in  his  individual  capacity  to  recover  the  property 
from  an  attaching  creditor  in  this  State,  notwithstanding  he  may 
have  failed  until  afterward  to  qualify  and  give  the  bond  as  such. 


FROM    SHELBY. 


Appeal    from    the    Circuit    Court.        J.     Halsey, 
Judge. 

G.  W.  Winchester  for  plaintiff. 
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Gahtt,  Patterson  &  Lowe  and  Beown  &  Lyles 
for  defendant. 

McFarland,  J.,  delivered  tbe  opinion  of  the  court. 

Toof,  Philips  &  Co.  caused  fourteen  bales  of  cotton 
to  be .  attached  as  the  property  of  R.  E.  Treviathen, 
by  process  from  the  Second  Circuit  Court  of  Shelby 
county.  Shane,  Harris  &  Co.  brought  an  action  of 
replevin  to  recover  the  property  from  the  sheriff.  Af- 
terward W.  J.  Cagill  was  substituted  as  plaintiff,  and 
Toof,  Philips  &  Co.  as  defendants  in  the  action,  and 
the  cause  was  subsequently  revived  against  Wooldridge 
&  Oliver,  assignees  of  Toof,  Philips  &  Co.  The  trial 
resulted  in  a  verdict  and  judgment  for  the  defendants. 
The   plaintiff  has   appealed   in   error. 

The  case  which  the  plaintiff  insists  was  made  by 
the  proof  is,  in  brief,  that  in  certain  litigation  in  the 
State  of  Arkansas,  in  which  said  Treviathen  was  a 
party  defendant,  tbe  details  of  which  need  not  be  set 
out,  the  plaintiff,  Cagill,  was  appointed  receiver  of 
certain  property  and  effects,  and  ordered  to  take  the 
same  into  his  possession,  among  other  things  the  four- 
teen bales  of  cotton  in  controversy,  and  to  sell  said 
cotton,  or  to  ship  the  same  to  Memphis  or  elsewhere 
for  that  purpose,  and  to  hold  the  proceeds  subject  to 
the  order  of  the  court;  that  the  appointment  was 
made  upon  allegations  in  the  pleadings  giving  the 
court  power  and  jurisdiction  to  make  the  appointment  ; 
that  the  cottan  was  then  within  the  jurisdiction  of 
the   court   in   the  "State   of    Arkansas,   and   was   actually 
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taken  into  possession  by  the  plaintiff,  Cagill,  and 
shipped  to  Shane,  Harris  &  Co.  at  Memphis  for  sale, 
where  it  was  attached  as  the  property  of  Treviathen 
by   Toof,   Philips   &   Co.,   as   before   stated. 

The  circuit  judge  charged  the  jury  that  "in  order 
to  entitle  the  plaintiff  to  recover,  it  is  necessary  that 
he  shall  have  established  some  general  or  special  prop- 
erty in  the  cotton  in  controversy;  it  is  not  sufficient 
for  him  merely  to  have  established  the  fact  that  he 
was  appointed  receiver  by  the  Chancery  Court  of  In- 
dependence county,  Arkansas,  and  came  into  possession 
of  the  cotton  by  virtue  of  such  appointment,  and  if 
you  find  from  the  evidence  that  he  has  shown  no 
other  right  to  the  property  than  as  such  receiver,  and 
that  the  parties  whom  defendants  represent,  Toof,  Phil- 
ips &  Co.,  were  creditors  of  Treviathen,  and  attached 
the  property  in  Memphis  as  the  property  of  Trevia- 
then,  you    will    find   for   the   defendant." 

This  was  the  entire  charge,  although  further  spe- 
cific instructions  were  asked  by  the  plaintiff's  attorney. 
We  think  the  charge  is  erroneous,  and  that  the  judg- 
ment must  be  reversed.  It  is  true  that  if  a  receiver, 
appointed  by  the  courts  of  another  State,  should,  by 
virtue  of  such  appointment,  seek  to  recover  in  our 
courts  property  to  which  others  had  acquired  rights 
here,  the  claim  would  not  be  enforced.  That  is,  our 
courts  would  not  in  such  a  case  lend  their  aid  to 
enforce  and  carry  out  the  order  of  the  foreign  court 
aa  to  property  within  our  jurisdiction.  The  right  of 
the  receiver  as  such  could  not  be  recognized  in  our 
courts.       But   where    the   court   of   a    sister   State,   hav- 


APRIL  TERM,  1876. 


Cagill  v.  Wooldridge. 


ing  jurisdiction  of  the  parties  and  subject  matter,  and 
having  the  property  within  its  actual  control,  appoints 
a  receiver  to  take  possession  of  and  sell  the  property, 
and  this  order  Is  executed  by  the  property  being  ac- 
tually taken  into  possession  by  the  receiver,  we  think 
beyond  doubt  this  would  give  to  the  receiver  against 
the  parties  to  the  litigation,  and  those  claiming  through 
them,  a  special  property  and  right  of  possession  that 
would  enable  bim  to  maintain  an  action  of  replevin, 
and  that  this  right  would  not  be  lost  by  sending  the 
property  to  this  State  for  sale.  To  this  extent  we 
would  respect  the  orders  and  judgments  of  the  courts 
of  Bister  States.  The  receiver  can,  in  such  case,  main- 
tain the  action  in  his  individual  capacity.  See  Qray- 
dow  v.  Church,  3  Michigan.  "We  do  not  think  the 
authorities  referred  to  by  the  counsel  for  the  defend- 
ants establish  a  contrary  doctrine.  Of  course  we  de- 
cide nothing  as  to  the  other  questions  argued,  or  as 
to  whether  the  proof  sustains  the  plaintiff's  case. 

The  charge  being  erroneous  upon  the  material  ques- 
tion,  the  judgment    must   be   reversed. 

Petition    to   rehear : 

A  petition  to  rehear  has  been  filed,  in  which  we 
are  earnestly  asked  to  examine  the  briefs  and  authori- 
ties submitted  by  the  defendants'  counsel  upon  the 
original  argument,  which  it  is  supposed  we  have  here- 
tofore overlooked,  and  to  reconsider  the  questions  in- 
volved. 

It  is  said  we  have  misapprehended  the  meaning 
of   his   honor,   the   circuit   judge,   in    his   charge   to   the 
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jury,  which  is  set  oat  verbatim  in  the  original  opinion. 
It  is  said  the  record  shows  that  the  plaintiff,  Cagill, 
had  not  given  bond  and  qualified  as  receiver  at  the 
time  of  the  seizure  of  the  cotton  in  controversy,  and 
that  the  charge  should  be  construed  to  mean  that  if 
Cagill  obtained  possession  of  the  cotton  in  the  State 
of  Arkansas  by  virtue  alone  of  his  appointment  as  re- 
ceiver, that  this  would  not  give  him  such  a  property 
or  right  of  possession  as  to  enable  him  to  maintain 
the  action,  but  that  if  the  possession  was  obtained  by 
virtue  of  his  appointment  and  qualification  as  receiver, 
then  bis  honor  did  not  say  that  the  plaintiff  might 
not  recover.  In  other  words,  that  the  circuit  judge 
meant  that  the  failure  of  the  plaintiff  to  qualify  and 
give  bond  as  receiver  was  the  fatal  objection  to  his 
recovery. 

We  think  the  charge  is  not  susceptible  of  this 
construction,  and  if  there  were  any  doubt  of  it  that 
doubt  will  be  removed  by  an  examination  of  proposi- 
tions which  the  counsel  of  the  plaintiff  requested  the 
judge  to  give,  and  which  were  refused;  and  besides, 
if  the  charge  were  susceptible  of  the  construction  con- 
tended for,  we  think  it  would  still  be  erroneous.  We 
hold  that  if  the  record  shows  that  the  cotton  was 
owned  by  Treviathen,  and  was  at  the  time  in  the 
State  of  Arkansas,  and  in  the  proceeding  referred  to 
was  directly  made  the  subject  matter  in  part  of  the 
litigation,  and  Cagill  was  duly  appointed  receiver  to 
take  the  cotton  into  possession,  and  ordered  to  sell  it, 
or  to  send  it  to  Memphis  for  the  purpose,  and  the 
arties    ordered    to   turn    the   cotton    over   to   him,   and 
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in  obedience  to  the  order  and  by  virtue  thereof  the 
parties  to  the  litigation  actually  delivered  him  the  cot- 
ton as  receiver,  and  he  so  accepted  it,  and  iu  obedi- 
ence to  the  order  the  cotton  was  sent  to  Memphis, 
then  Cagill's  special  property  and  right  of  possession 
was  sufficient  to  enable  him  to  maintain  the  action, 
notwithstanding  he  may  have  failed  until  afterward  to 
qualify   and   give   the   bond. 

If  tbe  order  of  the  court  forbade  CagUl  from  tak- 
ing possession  of  the  cotton  until  he  qualified  and 
gave  bond,  and  in  violation  thereof,  and  without  the 
consent  of  the  parties,  he  did  take  possession,  the  case 
would  be  different.  In  such  case  his  possession  would 
not  be  rightful  until  he  complied  with  the  order  of 
the  court.  The  order,  which  appears  in  the  record, 
directs  the  bond  to  be  given  and  presented  at  the 
next  term  of  the  court  for  approval,  but  if  Gag  ill 
took  possession  under  the  order  before  this  bond  was 
given  (which  is  not  in  terms  forbidden),  and  this  was 
directly  aasented  to  by  all  the  parties  in  interest, 
neither  they  or  Cagill  could  deny  his  character,  nor 
could  third  parties  take  advantage  of  this  irregularity. 
It  is  said  that  the  statutes  of  Arkansas  require  re- 
ceivers to  be  sworn,  and  to  give  bond,  before  enter- 
ing upon  their  duties.  Whether  the  order  of  the 
court  in  that  State  was  in  obedience  to  the  law  or 
not,  it  is  still  a  judgment  which  we  muBt  respect; 
and  besides,  we  think  if  the  parties  to  the  litigation 
waive  this  requirement  and  suffer  the  receiver  to  act 
without  such   qualification,  that   no  one  else   could  com- 
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plain.  Of  course  we  express  no  opinion  as  to  the 
facte. 

Again,  it  is  supposed  that  we  have  overlooked  the 
distinction  between  actions  of  trespass  on  trover  and 
replevin.  It  is  argued  that  replevin  cannot  be  main- 
tained when  the  plaintiff  only  shows  that  he  had  pos- 
session, without  showing  that  he  bad  a  right  to  the 
possession.  We  do  not  hold  that  the  plaintiff  conld 
maintain  the  action  to  recover  back  property  the  pos- 
session of  which  he  had  held  wrongfully.  "We  put 
the  decision  upon  the  ground  that  upon  the  state  of 
bete  contended  for  by  the  plaintiff,  he  had  special 
property  in  and  a  present  right  of  possession  of  the 
cotton   against   the   defendants. 

We  have  examined  the  authorities  referred  to,  but 
it  would  extend  this  opinion  to  an  immeasurable  length 
to  undertake  to  comment  upon  them,  but  we  think 
they  are  not  opposed  to  the  conclusions  we  have 
reached. 

The   petition    will   be   dismissed. 
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City  op  Memphis  v.  Memphis  Water  Co. 

Municipal  Cohfohatios.  Charier.  Contracts.  Privilege.  By  its  char- 
ter the  Memphis  Water  Co.  had  the  exclusive  privilege  of  furnishing 
water  to  that  city  and  its  inhabitants,  and  in  consideration  of  such 
privilege  it  was  obliged  to  supply  free  of  charge  water  for  hospitals, 
offices,  extinguishment  of  fires,  etc.  The  City  Council  of  Memphis, 
however,  entered  into  a  contract  with  said  company  by  which  the  city 
was  made  to  subscribe  for  1,000  HhareB  of  the  company's  stock,  and 
agreed  to  rent  for  20  years  a  certain  number  of  hydrants,  paying 
therefor  the  sum  of  $40,000  per  annum.  (No  charge  is  presumed  to 
have  been  made  for  the  water  per  «.)  Held,  that  the  city  council 
bad  no  authority  to  make  such  a  contract,  imposing  burdens  upon  the 
citizens,  provided  against  iu  the  charter  of  the  water  company,  and  is 
therefore  void. 


FROM   SHELBY. 


No   record   found. 

Turkey,  J.,  delivered   the   opinion   of  the   court. 

By  sec.  4  of  the  charter  of  the  Memphis  Water  Co., 
it  is  provided,  "Said  company  shall  be  and  is  hereby 
authorized  to  establish  and  construct  works  in  and  ad- 
jacent to  the  city  of  Memphis,  in  this  State,  and  to 
supply  the  said  city  and  the  inhabitants  thereof  with 
a  plentiful  supply  of  water,  and  for  this  purpose  they 
are  hereby  authorized  and  empowered,  and  invested 
with  the  exclusive  privilege,  to  lay  down  pipes  and 
to  extend  aqueducts  and  conductors  through  all  or 
any   of    the    streets,    lanes    and    alleys   of    the    city   of 
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Memphis,  and  to  supply  the  inhabitants  of  said  city 
with   water  by   public    works,"   etc. 

Sec.   8   provides,   "The   stock   of  the   company   shall 
be   paid    upon   such  calls   as   the  president   and  directors 
may   prescribe.  ......  The 

company  shall  have  no  power  to  release  stock  holders 
from  the  paymunt  of  their  stock  to  the  prejudice  of 
creditors. 

"Sec.  10.  Said  company  shall  furnish  water  to  the 
city  of  Memphis  sufficient  to  supply  the  public  offices, 
police  stations,  hospitals,  and  engine  house,  and  for 
extinguishing  fires,  free  of  charge." 

On  the  18th  of  January,  1872,  the  city  and  water 
company  entered  into  a  contract  by  which  the  city 
subscribed  for  1,000  shares,  aggregating  $100,000,  and 
being  one-half  the  capital  stock  of  the  company,  the 
company  to  issue  to  the  city  a  certificate  showing 
that  the  amount  subscribed  had  been  fully  paid  for. 
The  subscription  has  not  in  fact  been  paid,  nor  any 
part   of  it. 

The  city  undertook  to  rent  from  the  company  not 
less  than  twelve  fire  hydrants  on  an  average  for  each 
mile  of  mains  or  main  pipes  that  may  be  laid  down, 
and  as  many  more  as  the  city,  by  its  general  coun- 
cil, may  require,  the  renting  to  be  for  twenty  years, 
and  at  prices  indicated  in  the  contract,  to  be  paid  at 
the  end  of  each  six  months.  The  character  and  ca- 
pacity  of   the   hydrants   are   definitely   prescribed. 

Other  parts  of  the  charter  and  contract  have  been 
referred   to   and   commented    upon   in   argument,   but   in 
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our  view  it  is  unnecessary  to  notice  them  in  this 
opinion. 

The  first  inquiry  is,  was  the  contract  on  the  part 
of  the  city  for  corporation  purpose  in  contemplation 
of  the  water  company's  charter?  We  think  not.  As 
already  shown,  that  company  had  the  exclusive  privi- 
lege of  furnishing  water  to  the  city  by  public  works, 
and  in  consideration  for  such  privilege  it  was  obli- 
gated to  famish  free  of  charge  water  for  offices,  hos- 
pital?, extinguishment  of  fire?,  etc.  This  condition 
was  for  the  benefit  of  the  city,  and  intended  to  free 
its  citizens  from  a  taxation  otherwise  devolving  upon 
them.  The  corporate  authorities  of  the  city  have  no 
power  other  than  that  which  is  for  the  protection  of 
the  city  and  the  good  of  its  inhabitants.  By  the  ex- 
press terms  of  the  charter  of  the  water  company,  the 
city  is  prohibited  from  supplying  itself  and  citizens 
with  water  by  public  works  (and  water  could  be  sup- 
plied   in    no   other   way). 

By  the  subscription  of  stock  the  corporate  authori- 
ties have  undertaken  to  make  the  city  liable  for  the 
debts  and  contracts  of  the  company,  and  to  subject 
the  citizens  to  the  payment  of  taxes  for  the  purpose 
of  discharging  such  debts  and  contracts.  If  there  had 
been  by  the  charter  do  inhibition  upon  the  city  to 
supply  water,  but  that  natural  duty  had  been  left  still 
imposed  on  the  officers  of  the  city  corporation,  then, 
as  in  the  Gayoso  Gas  Co.  case,  decided  at  the  last 
term,  the  city  might,  for  such  necessary  corporation 
purpose,   have   contracted   for  the   supply   of  water. 

Here   we   have   a   company  paid   in  a  valuable  privi- 
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lege  for  a  supply  of  water,  and  the  city  in  ton 
made  dependent  upon  the  company  for  that  supply. 
By  this  contract  there  is  an  attempt  to  do  indirectly 
what   may   not   be   done   directly. 

It  is  the  duty  of  the  company  to  furnish  the 
water,  and  the  right  of  the  city  to  use  it,  however 
it  may  be  furnished,  and  wherever  it  may  be  found. 

While  the  contract  itself  and  counsel  for  the  water 
company  attempt  to  make  the  undertaking  appear  only 
for  the  renting  of  hydrants,  yet  it  is  telearly  apparent 
from  the  entire  record  that  there  is  the  purpose  to 
secure  a  very  liberal  compensation  for  that  which  the 
charter  provides  shall  be  done  free  of  charge  and  in 
consideration  of  an  exclusive  privilege.  Without  more, 
the  very  extravagant  and  exorbitant  prices  for  the  use 
of  hydrants,  aggregating  $30,000  or  $40,000  per  year, 
uncover  the  purpose  ingeniously  attempted  to  be  con- 
cealed. 

The  contract  is  without  authority  in  the  city  au- 
thorities to  make  it,  imposing  burdens  on  the  citizens 
provided  against  in  the  charter  of  the  water  company, 
and   is   therefore   void. 

This  is  conclusive  of  the  oase,  and  we  deem  it 
unnecessary  to  consider  other  questions  presented  by 
the   record   and   in   argument. 

Reverse    the  judgment. 
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Hansen  Clark  v.  The  State. 

Chimu-'AL  Law.  Jury.  Swearing  of  officer  in  charge  of.  Omission  of  record. 
Where  the  record  fails  to  show  that  the  officer  in  charge  of  the  jury 
was  duly  sworn,  the  omission  will  be  cured  by  the  presumption  th*t 
such  was  the  case,  which  will  relieve  it  from  being  a  reversible  error. 
It  appeared  of  record  in  this  case  simply,  that  D.  W.  Rivera,  deputy 
sheriff,  had  the  jury  placed  in  his  charge,  and  was  instructed  to  at- 
tend tbem.    The  court  refused  to  reverse. 

Cases  cited :  Duncan  v.  The  State  and  Johnson  v.  The  State,  this  volume. 

Code  cited :  See.  758. 
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Appeal  from  the  Circuit  Court.  T.  J.  Flipptn, 
Judge. 

L.   L.  Hawkins  for  Clark. 

Attorney-General  He^skell  for  the  State. 

SNEED,    J.,    delivered    the    opinion    of   the    court. 

The  prisoner  appeals  in  error  from  a  judgment  of 
death  pronounced  by  the  Circuit  Court  of  Fayette 
county  upon  a  conviction  of  murder  in  the  first  de- 
gree. We  forbear  to  criticise  the  facts  of  the  case. 
It  is  sufficient  to  say  that  the  case  lacks  do  one  of 
the  elements  of  that  high  crime,  and  that  the  prison- 
er's conduct  in  the  transactions  which  resulted  so  trag- 
ically was  characterized  by  a  wanton  barbarity  seldom 
to  be  seen  in  the  annals  of  crime.      The  jury  in  the 
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case  returned  a  verdict  of  "guilty  of  murder  in  the 
first  degree  with  mitigating  circumstances."  The  ver- 
dict would  authorize  the  court  in  a  proper  case  to 
commute  the  death  penalty  to  imprisonment  for  life 
in  the  State  penitentiary.  The  court  in  this  case  de- 
clined to  commute.  This  court  has  several  times  held 
that  the  circuit  judges  are  not  bound  by  such  a  find- 
ing, if  there  be  in  fact  no  circumstance  in  the  case 
to  mitigate  the  guilt  of  the  defendant.  On  the  other 
band,  it  is  the  sworn  duty  of  the  circuit  judges  to 
'  Bee  to  it  in  every  case  of  atrocious  guilt  like  this, 
that  the  law  -be  administered.  We  are  at  a  loss  to 
Bee  upon  what  the  jury  has  baaed  its  conclusion  that 
there  were  mitigating .  circumstances  in  this  case.  It 
is  certainly  not  a  case  for  the  interposition  of  the 
delicate   power   of  commutation. 

The  only  question  of  law  in  the  case  worthy  of 
serious  consideration,  and  the  only  one  seriously  pressed 
in  argument  is,  whether  the  absence  of  any  record 
evidence  that  the  officer  in  charge  of  the  jury  was 
duly  sworn,  is  a  fatal  error  in  the  case  which  would 
demand    a   reversal    of  the  judgment. 

It  is  an  old  doctrine  of  the  common  law  that  an 
officer  who  is  placed  in  charge  of  a  jury  in  a  felony 
case,  should  be  sworn  and  instructed  to  keep  them 
separate  and  apart  from  other  citizens,  and  not  suffer 
any  one  to  communicate  with  tbem,  nor  communicate 
with  them  himself  about  the  case,  while  the  same  is 
under  consideration.  We  have  held  it  to  be  error  if 
it  be  affirmatively  shown  that  this  oath  was  not  ad- 
ministered   to   a  constable    in    charge   of    a    jury.       In 
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the  case  of  Duncan  v.  The  State,  the  fact  and  the 
presumption  that  the  officer,  a  constable  of  the  county,. 
was  sworn,  were  positively  disprove p  on  the  motion 
for  a  new  trial  by  the  sworn  statement  of  the  con- 
stable himself  that  he  had  been  solemnly  charged  by 
the  court  to  keep  the  jury  together  and  apart  from 
all  other  persons;  that  he  had  fully  performed  that 
duty,  and  that  they  did  not  separate,  nor  did  they  or 
either  of  them  have  any  communication  with  other 
persons.  In  that  case  tbe  court,  in  its  opinion,  lays 
special  stress  upon  the  fact  that  the  affidavit  does  not 
negative  the  idea  that  tbe  officer  himself  might  have 
communicated  with  the  jury  about  the  case.  "This 
fact,"  say  the  court,  "is  sufficient  to  arouse  the  jeal-  ' 
ousy  with  which  the  purity  of  trials  in  State  cases- 
is  watched,"  and  the  argument  rests  tbe  decision  mainly 
upon   this  ground. 

The  result  of  the  several  decisions  upon  this  sub- 
ject is,  that  the  officer  in  such  cases,  if  a  mere  con- 
stable, as  in  Duncan's  case,  and  not  a  regular  officer 
of  the  court,  must  be  sworn  according  to  law.  If 
the  record  affirmatively  shows  that  he  was  not  sworn, 
or  if  sworn  not  properly  sworn,  tbe  error  will  be 
fatal.  But  if  the  record  is  altogether  silent  on  the 
subject,  then  the  presumption  is  that  he  was  properly 
sworn.  Johnson  v.  Slate,  Nashville,  January  term, 
1876.  The  rnle  in  its  rigor,  however,  has  not,  in 
the  courts  of  some  of  the  States,  been  applied  to 
oases  where  a  sheriff  or  his  regular  deputy  has  charge 
of  the  jury.  These  functionaries  being  regular  officers 
of  the  court,  being  considered  a  part  of  the  court  itself, 
38— vol.  8. 
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and  it  being  one  of  tbe  duties  of  the  sheriff  and  his 
deputies  to  take  charge  of  juries  in  such  cases.  The  ar- 
gument is  that  they  are  bound  by  their  official  oaths 
to  perform  this,  as  other  official  duties,  under  the  in- 
structions of  the  court,  faithfully  and  according  to  law. 
The  official  oath  of  the  sheriff  is  as  follows :  "  I  do 
solemnly  swear  that  I  will  perform  with  fidelity  the 
duties  of  the  office  to  which  I  have  been  elected,  and 
which  I  am  about  to  assume."  The  regular  deputy 
of  the  sheriff*  is  required  to  take  the  same  oath. 
Code,   sec.   758. 

In  the  case  of  Bennett  v.  The  Commonwealth,  8 
Leigh,  745,  a  case  of  murder  in  tbe  first  degree,  the 
record  stated  that  on  eaoh  day  the  jurors  were  oom- 
mitted  to  the  custody  of  the  sheriff*,  who  is  directed 
to  attend  and  keep  them  together  in  one  of  the  jury 
rooms,  without  communication  with  any  person,  and 
to  cause  them  to  appear  here  to-morrow,  but  in  no 
instance  is  it  stated  that  the  sheriff  was  sworn  to  the 
performance  of  that  duty.  The  majority  of  the  court 
were  of  opinion  that  the  sheriff  is  bound  ex  officio  to 
keep  the  jury,  and  it  is  not  indispensably  necessary 
that  he  should  be  sworn,  though  it  is  generally  done 
out  of  abundance  of  caution.  But  if  it  were  ad- 
mitted to  be  necessary  in  this  case,  we  should  be 
bound  to  presume  that  in  fact  the  sheriff  was  sworn, 
as  the  record  does  not  show  the  contrary.  8  Leigb, 
745;   8   Rob.,    La.,   593. 

In  the  case  before  us,  the  record  shows  that  the 
jury  were  placed  in  charge  of  D.  W.  Rives,  deputy 
sheriff,   instructed   to  attend   them.       This  does  nut   pre- 
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elude  the  presumption  that  the  officer  was  also  sworn, 
if  we  concede  that  the  oath  was  absolutely  necessary 
in  such  a  case.  We  think  it  the  safer  and  better 
practice  in  all  cases  to  have  the  officer  sworn,  whether 
sheriff,  deputy  sheriff,  or  other  officer;  but  we  are 
not  called  upon  in  this  case  to  hold  that  where  • 
sheriff  or  his  deputy  performs  this  duty,  it  is  indis- 
pensable that  they  should  thus  be  sworn.  We  do 
not  decide  that  point,  but  reserve  it.  However  this 
may  be,  we  have  no  evidence  in  this  case  that  the 
officer  was  not  sworn,  and  we  may  safely  rest  Hie 
case  upon  the  legal  presumption  in  favor  of  the  reg- 
ularity of  judicial  proceedings. 
The  judgment  will  be  affirmed. 
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ACCOUNTS. 

See  Pleading  and  Practice,  10, 14. 

ACTIONS. 

See   ABMTNICTRATfON,  5. 

See  Pleading  and  Practice,  ID,  14. 
See  Banks  and  Banking,  3. 
Bee  Da  ma  res,  I. 
See  Contracts. 

ADMINISTRATION. 

See  Harried  Women,  6. 

See  Chancery  Practice,  1,  3, 16. 

See  Evidence,  4. 

Bee  Real  Property,  2,  4. 

1.  Sale.  When  void.  furcluistr's  rijiis  under.  In  the  case  of  a  void 
sale  by  an  administrator,  the  purchaser  of  land  at  sue*  sale,  belonging 
to  the  estate,  will  be  substituted  only  to  the  rights  of  the  creditors 
whose  debts  were  paid  by  his  money.     Bennett  v.  Coldwetl,  483. 

2.  Stunt .  Same.  Wattt  by  administrator.  If  the  administrator  has  wasted 
the  estate,  he  and  the  securities  on  his  bond  are  liable  to  the  creditors 
to  the  extent  of  the  waste,  and  not  the  land  of  the  heirs.  This  is  so 
even  if  both  the  administrator  and  his  securities  are  insolvent.  The 
loss  falls  upon  the  creditors.    Id. 

3.  Same.  Same.  Heirs  not  security.  The  law  does  not  make  the  heirs 
securities  for  the  administrator,  nor  make  their  rights  dependent  upa> 
the  integrity  or  negligence  of  the  administrator.    Id. 

4.  Same.  Same.  Dower.  When  the  widow  is  the  administratrix  in  audi 
case,  if  she  has  not  claimed  any  dower  interest,  and  never  had  any 
set  apart  for  her,  the  purchaser  will  not  be  entitled  to  relief  out  of  the 
land  to  the  extent  of  dower  interest.    Id. 
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6.  Action  in  firma  paaperi»  by.  An  oath  taken  by  i 
that  he  in  unable  to  bear  the  expense*  of  the  suit,  etc.,  is  equiv- 
alent to  an  oath  of  want  of  sufficient  assets  in  his  hands  to  ena- 
ble him  to  bear  the  expensed  of  the  suit,  and  such  an  oath  may  be 
considered  as  sufficient  to  fulfill  the  requirement  intimated,  but  not 
expressly  decided  to  be  necessary,  in  S  Sneed,  206,  that  the  adminis- 
trator shall  swear  that  personally  h  well  iui  in  hb  representative  ca- 
pacity he  is  unable  to  bear  the  expenses  of  the  unit  Huskey  e.  Lea- 
ning, 1S7. 

«.  Eaeuton.  Sureties  tm  bond  of,  liable  fir  viol  Duties  of  urnar, 
Debit  d%t  from  executor  to  Motor  before  dtaUt.  Atresia  liabk 
fir.  Where  a  creditor  dice  leaving  a  will,  by  which  he  appoint! 
hie  debtor  hia  executor,  the  sureties  on  the  bond  of  the  executor 
are  liable  for  the  debt  due  from  the  debtor  to  hia  testator,  at  the 
suit  of  the  legatees,  who  are  entitled  to  the  fund,  if  with  doe  and 
proper  diligence  the  same  could  have  been  collected,  had  it  been  due 
from  a  third  party,  and  the  executor  required  to  collect  the  name. 
Spurlock  o.  Earles,  437. 

7.  Same.  Same.  Where  a  suit  is  pending  for  the  recovery  of  a  claim, 
without  evidence  of  fraud  or  each  gross  negligence,  is  might  imperil 
the  debt,  ordinarily  the  executor  should  not  be  charged  with  the 
■tune.     Id. 

AFFIDAVIT. 

See  Plxamwo  and  Practice,  18. 

APPEALS. 

See  Chancery  Pkactice,  4,  9, 17. 
See  Pi.ftjU)iNo  AMD  Practice,  3. 

APPRENTICE. 

See  Master  abd  Sxhvakt. 

ASSIGNMENT. 

See  Pleajmkg  and  Practice,  1. 

ATTACHMENT. 
See  Thumb,  1. 
See  Keflkvih. 
See  Wrxu,  1. 
See  Bomm,4. 
1.  Where  the  proceeding  is  by  publication  and  based  on  false  grounds, 
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as  noil  resilience,  the  decree,  valid  on  its  (ace,  may  be  Attacked  by 
original  bill  for  fraud,  bat  not  collaterally.  Walker  u.  Day,  Griswold 
&  Co.,  77. 

2.  Ilex  judicata.  Where  there  haa  been  a  sale  of  land  under  a  decree 
valid  on  its  face,  a  judgment  in  ejectment  against  the  owner,  on  the 
ground  that  the  decree  could  not  be  collaterally  attacked,  is  no  bar  to 
an  original  bill  to  net  aside  the  decree  and  sale  under  it  for  fraud.    Id, 

S.  Mutt^ariauneat.  Where  different  tracts  of  land  were  sold  under 
the  decree  to  different  purchasers,  it  is  not  multifarious  to  join  all  in 

the  same  bill.     Id. 

4.  RepUmn  bond.  Svretim  on  liable  for  what.  Chancery  practice.  Clerk 
and  master.  Where  personal  property  has  been  attached  by  bill 
in  chancery,  the  defendant  may  replevy  the  same  by  giving  the 
proper  bond  in  such  cases,  and  if  the  court  decrees  the  return  and 
sale  of  the  property  pending  the  suit,  after  use  by  defendant  under 
the  bond  because  of  its  perishability,  the  sureties  on  the  bond  are  not 
liable  for  any  difference  between  what  was  actually  realized  by  that 
sale  and  the  valuation  of  the  property  fixed  in  the  bond.  Richards 
v.  Craig,  457. 


BANKS  AND  BANKING. 

1.  BUlt  and  notes.  Usury.  Becmery  of.  Pleading  and  pmeiioe.  Tin 
act  of  Congress  prescribing  a  penalty  as  a  punishment  for  violating 
tbe  law  by  national  banks  with  regard  to  usury,  will  not  preclude 
the  State  courts  from  compelling  the  restoration  of  the  usury,  accord- 
ing to  its  local  laws,  to  the  party  from  whom  it  was  received,  or  hie 
creditor,  especially  where  it  does  not  appear  that  the  penalty  pre- 
scribed by  the  act  of  congress,  has  been  enforced  or  is  now  subject  to  be 
enforced.     Stead  man  v.  Redfield,  387. 

2.  Biltt  and  noire.  Principal  and  agent.  Where  a  bank  receives  a  bill  of 
exchange  for  collection,  payable  at  a  distant  place,  its  liability  is 
discharged  by  transmitting  the  same,  in  due  time,  to  a  suitable  and 
reputable  bank  or  other  agent,  at  the  place  of  payment,  and  in  such 
oase  the  principal's  assent  to  the  employment  of  a  sub-agent  ia  im- 
plied.   Bank  of  Louisville  o.  Firat  National  Bank  of  Knoxville,  101. 

B.  Saint.  Negligence.  Action  on  the  ease.  If  a  debt  be  lost  by  neg- 
ligence of  an  agent  to  whom  a  bill  of  exchange  is  sent  for  collection, 
the  principal  or  home  bank  (having  complied  with  its  duty  and  not 
being  liable  to  the  holder)  cannot,  by  voluntarily  discharging  the 
claim  of  the  psyee,  maintain  an  action  on  the  case  for  negligence 
against  the  sub-agent.  Such  right  accrues  only  to  the  holder  or  payee 
of  the  bill  under  the  circumstances.     Id, 


BILLS  AND  NOTES. 

See  Banks  and  Banking,  1,  2. 
Bee  Partnership. 

1.  Qamialmisitf.  The  mailer  of  a  negotiable  promissory  note  goffered 
judgment  to  go  against  him  as  garnishee  of  the  payee  Afterwards 
an  innocent  holder  of  the  note  who  had  received  it  for  value  and 
in  due  course,  sued  the  maker  and  the  payee.  The  maker  plead 
in  bar  the  judgment  which  had  been  rendered  against  him  as 
garnishee.  Held,  that  the  defense  was  Dot  sufficient,  and  the  holder 
was  entitled  to  a  judgment-     Biittain  e.  Anderson,  316. 

2.  Due  course  of  trade.  A  note  taken  in  payment  of  a  pre-existiag  debt, 
is  not  received  in  the  due  course  of  trade,  and  is  subject,  is  the  hands 
of  the  person  so  receiving  it,  to  all  the  equities  against  it  Craig- 
head v.  Wells,  38. 

8.  Fraudulent  transfer.  A  note  fraudulently  passed  by  an  agent  or 
trustee  to  another,  to  secure  snch  other  person  against  liability  assumed 
for  the  party  who  tnnirfers  the  note,  is  not  received  in  due  coarse  of 
trade,  and  the  real  owner  in  entitled  to  it  as  against  the  party  who 
receives  it.     Id. 

4.  IVineipal  and  surety.  Application  of  payment.  Election.  A  principal 
in  several  endorsed  notes  paid  to  his  creditor  a  nam  of  money, 
which  was  applied  as  partial  payment  on  one  of  the  ■OSes  by 
the  creditor,  who  received  no  directions  as  to  its  application.  Held* 
That  it  was  error  for  the  holder  of  the  note  to  erase  the  credit  and 
place  it  upon  another  one  of  the  notes,  some  time  afterward,  at  (be 
principal's  request,  an  it  violated  the  rights  of  the  endorsers  upon  the 
first  note,  which  received  the  payment  Harding  r.  Worm  ley,  Pricli 
ett  &  Co.,  578. 

5.  Compromise.  Sufficient  legal  consideration.  When.  Fraud  and  wtutaix. 
Contracts.     Where  a  note  in  given  to  prevent  threatened  litigation, 

both  parties  to  the  transaction  acting  in  good  faith,  and  being  uncer- 
tain as  to  their  rights,  such  a  compromise  will  constitute  a  sufficient 
legal  consideration  to  sustain  the  validity  of  the  note,  though  it  should 
afterward  appear  there  was  no  legal  liability  as  to  the  maker,  be- 
cause the  bar  upon  the  question  was  uncertain  at  the  time,  and  they 
acted  under  an  honest  mistake  concerning  their  right.*,  without  fraud 
or  undue  persuasion.     Warren  v.  Williams,  427. 

8.  Principal  and  surely.  Consideration.  The  consideration  passing  from 
the  creditor  to  the  principal  debtor  is  sufficient  to  bind  the  surety, 
even  though  hie  undertaking  be  subsequent  to  that  of  the  principal, 
such  action  on  the  part  of  the  surety  being  in  pursuance  of  the  prin- 
-  cipsl's  agreement     Lonas  v.  Wolfe,  179. 

7.  Liability  of  endorser.  Sot  affected  by  imolTtncy  of  the  principaT*  estate 
and  failure  of  the  creditor  to  file  the  claim  against  each  estate.     The  liability 
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of  aa  ewdbrser  of  negotiable  paper,  who  ban  received  due  notice  of 
efesaaad  and  non-payment,  is  joint  and  several  with  that  of  the  maker, 
and  the  bolder  can  elect  to  sue  one  or  both.  The  fact  that  the  maker 
ban  died, and  that  the  insolvency  of  hit  estate  has  been  suggested,  and 
that  the  holder  has  failed  to  file  the  claim  again.it  the  eatate,  does  not 
a&et  the  liability  of  the  endorser.  The  endorser  oonld  in  such  cane 
Be  the  nlaim  against  the  eatate  for  Ms  awn  protection.  Lawson  ft 
Hays  a.  Watson,  72. 


BIXCS  0F  EXCEPTION. 

8m  Pxhawsg  ahd  Pbactic«,  3 


Bee  AosHNraTKATiorT,  6. 

See  Attachmekt,  4. 

See  Statute  of  Limitations,  8. 

See  Costs. 

1.  Title  bond.  Vendor's  lien.  Waiver.  Where  a  vendor  of  land  simply 
executes  to  his  vendee  a  bond  for  title,  he  remains  clothed  with  the 
legal  title,  which  the  law  will  intend  to  have  been  retained  as  an  ab- 
solute security  for  the  purchase  money,  and  the  burden  of  proof  is 
on  the  vendee  to  show  a  waiver.     Seborn  v.  MeWhirter,  201. 

2.  Of  Superintendent  of  Public  Schools.  Action*  on  by  Chairman  of 
County  Court.  Good.  When.  Where  the  chairman  of  a  county  court 
sues  a  superintendent  of  free  schools,  and  his  sureties  on  his  bond  a* 
such  superintendent,  in  hie  own  name  as  chairman  of  the  county 
court,  etc.,  and  not  in  the  name  of  the  Stale,  it  will  be  sufficient  under 
sec.  1033a  of  the  Code.    Rogers  r.  Spark  man,  405. 

S.  Same,  Pleading  and  Practice.  The  declaration  ie  not  defective 
for  insufficiently  assigning  the  breach  of  the  bond,  which  declares 
that  the  superintendent  failed  and  refused  to  pay  over  and  account 
for  the  free  school  moneys  received  by  him  for  the  use  of  Van  Bnren 
county,  etc.     Id. 

4.  Pleading  and  Practice.  Attachment  dismissals.  Effect  if.  Where  an 
ancillary  attachment  has  been  levied  on  land,  but  in  the  progress  of 
the  case  is  dismissed  for  insufficiency  of  the  affidavit  upon  which  it 
was  issued,  it  will  be  error  to  order  a  sale  of  the  property  so  attached 
upon  judgment  being  had  at  a  subsequent  term  against  the  defendant. 
If  a  second  attachment  has  been  issued  upon  the  same  affidavit,  the 
result  will  not  be  changed.     Id. 

5.  Injunction  bond.  Liability  of  turetiee.  Several  bonds.  The  security 
given  on  the  injunction  bond  being  proved  insafflcient,  the  court  or- 
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dered  that  the  complainant  eiecoie  another  bond,  which  was  done, 
eiid  bond  having  at  securities  thereon  the  security  on  lbs  originstl 
bond  and  several  other  names.  Afterwards,  another  bond  wan  cons- 
ented with  the  same  persons  aa  sureties,  and  one  other.  In  ■  uailfasl 
between  the  sureties  on  these  several  bonds,  aa  to  the  order  of  their 
liability,  held,  that  the/  were  equally  liable,  and  that  the  securities 
other  than  the  original  security  are  not  to  be  taken  aa  successive  and 
additional  securities,  increasing  the  amount  of  money  secured  to  be 
paid,  but  only  aa  additional  names  to  the  original  bond,  hscanee  aa 
all  the  parties  on  the  first  and  second  bonds  are  on  the  third  bond, 
with  the  addition  of  two  others,  that  the  last  bood  waa  intended  to  be 
equivalent  to  the  addition  of  the  other  names  to  the  first  bond  and 
nothing  more.  Odell  «.  Henry,  302. 
■6.  County  Booth .  Mandamve.  Judgment  not  neeatary.  It  is  not  nurse 
sary,  where  numdamut  is  brought  to  compel  a  county  court  to  tovj  * 
tax  to  pay  bonds  or  coupons  owing  by  the  county,  that  they  should 
have  been  merged  into  judgment,    State  v.  Anderson  County,  240. 

7.  Same,  Scone.  Jbrtws.  Nor  is  it  necessary  in  such  proceeding  that  fine 
county  trustee  should  be  made  a  party  defendant  to  the  petition ;  Aa 
justices  of  the  county,  constituting  the  county  court  of  the  county,  am 
the  proper  parties  defendant.    Id. 

8.  Same.  Same.  Coupons  not  due.  Nor  doea  the  fact  that  at  the  time  the 
fiat  for  the  writ  was  granted,  the  coupons  were  not  due,  interpose  amy 
serious  ground  for  refusing  relief,  it  appearing  sufficiently  on  the  face 
of  the  petition  that  they  would  fall  doe  in  a  few  days.    Id. 

"9.  Same.  Bona  fide  holders.  Ettoppd.  In  a  gait  by  mandamfts  against  a 
county  to  compel  it  to  levy  a  tax  to  pay  interest  coupons,  by  a4oaa 
fide  bolder  of  its  bonds,  whose  title  accrued  before  maturity,  the  county 
cannot  show  by  way  of  defense,  if  the  legal  authority  to  issue  the 
bonds  is  clear,  a  want  of  compliance  on  its  part  with  formalities  re- 
quired by  the  law  authorizing  their  issuance,  or  show  fraud.in  their 
own  agents  in  issuing  them.  And  in  such  case,  where  the  county 
has  received  the  consideration  for  the  bonds,  it  is  thereby  ei 
from  impeaching  their  validity,  except  by  showing  a  want  o 
ity  to  issue  them.    Id. 

CERTIORARI  AND  SUPERSEDEAS. 
See  Pujauino  ajto  Peacticb,  5. 

CHANCERY  PRACTICE, 

See-  Judgments  and  Decrees,  I. 

See  Evidence,  3. 

See  County  Seat,  9,  10,  and  11. 


CHANCEBY  PRACTICE— Omtiaucd. 
Bee  Corporations,  MdNiC/PAL,  1. 

Bee  OoRPOHATioua,  B,  14. 

Bee  Jtoticb  of  Peace,  I. 

See  Attachment,  4. 

See  Trusts,  6. 

See  Sals  of  Land,  2,  3,  and  4. 

1.  jRncer  (o  cggmtftf  administrator.  .Location  u/  property  to  authorise. 
Where  a  bill,  seeking  to  hffve  an  admin  intra  tor  appointed, 
alleges  that  the  deceased's  "estate,  goods,  chattels  and  effects" 
were  in  a  certain  district  at  the  time  of  his  death,  allegation  will 
be  sufficient,  under  the  statute,  to  give  the  chancery  court  of  that 
district  jurisdiction,  as  well  as  if  the  residence  of  the  party  at 
that  time  had  been  averred  to  be  there.     Rankin  c.  Anderson,  240. 

2.  Rdief  granted  different  from  that  specially  prayed  for.  When, 
Belief  maj  be  granted  under  the  general  prayer  of  a  bill  in 
chancery  different  from  that  specially  prayed  for  when  it  is  consistent 
with  the  fscts  alleged  and  proven,  if  it  does  not  take  Ibe  defendant  by 
surprise.     Allum  v.  Stockbridge,  866. 

8.  Admaivtralnr*  anil  acteutarr.  ConttitKtional  Lata,  Comity  of  Statin. 
Descent  and  distribution.  A  bill  may  be  filed  In  the  courts  of 
this  State  by  creditors,  who  are  also  heirs,  living  in  Georgia, 
against  the  executor  or  administrator  of  the  estate  under  which  they 
claim,  "  for  an  account  of  the  funds,  etc.,  and  upon  the  exhaustion  of 
the  personalty  that  the  lands  be  sold  to  satisfy  their  recovery,  etc."' 
And'  this  may  be  done  notwithstanding  enough  property  unencum- 
bered arid  subject  to  complainants'  demand,  though  they  have  not 
exhausted  such  remedy  first,  belonging  to  the  estate  is  located  in  their 
own  State.  That  the  property  in  this  State  was  disposed  of  by  will, 
and  the  testator  died  intestate  as  to  that  in  Georgia,  will  not  change 
(he  result.     Bird  o.  Key,  386. 

4.  The  jurisdiction  of  the  chancery  court  to  restrain  parties  in  the  Supreme 
Court  frqm  proceeding  to  avail  themselves  of  an  advantage  obtained 
by  appealing  to  that  court,  especially  when  the  appealing  party  has 
elected  to  submit  those  matters  to  the  chancery  court,  and  to  enjoin 
his  adversary  from  proceeding  at  law,  would  seem  to  be  too  clear  to 
admit  of  doubt  or  controversy.  It  is  a  jurisdiction  which  would 
seem  to  result  necessarily  from  the  right  of  appeal  by  a  party  at  law 
to  a  court  whose  jurisdiction  is  exclusively  appellate,  which  might 
thus  defeat  the  ends  of  justice  unless  the  chancery  court  can  furnish 
a  remedy.     Perkins  &  Co.  v.  Woodfolk,  411. 

Sec  3107  of  the  Code  was  intended  to  carry  out  the  same  principle. 

6,  jKm  atl)tidimia.  A.  filed  her  bill  seeking  to  have  a  note 
executed    by   her   to   the    defendant   delivered  up   and    cancelled, 
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on  the  ground  that  it  was  obtained  by  fraud,  awl  without  conifers 
lion.  The  defendant  answered,  staling  that  the  note  in  qoMtioa  had 
been  sued  <m  and  judgment  rendered,  from  which  there  was  no  appenl- 
Held,  that  under  the  Code,  the  defense  ret  up  was  a  complete  bar  to 
tbe  bill,  and  that  the  averment  in  the  answer  of  aait  and  judgment  on 
the  note  was  tantamount  to  a  formal  plea  of  ret  adjudiaata.  Arnold 
v.  Kyle,  319. 

6.  Judgment  of  magistrate  may  be  attacked  eoUateraUj/.  When.  A  judg- 
ment rendered  by  a  magistrate  within  tbe  prohibited  degree 
of  relationship  to  the  plaintiff,  without  waiver  of  the  incom- 
petency, is  absolutely  null  and  void,  and  its  nullity  may  be  made  to 
appear  in  any  proceeding  where  it  is  sought  to  make  It  available  or 
valid,  whether  by  a  collateral  attack  or  otherwise.     Pierce  *.  Bowern, 


'  7.  Same.  See.  4288-90  of  the  Code  construed.  Where  a  complain- 
ant in  a  bill  joins  with  his  own  claim  that  of  another,  in  order  to  bring; 
his  cause  within  the  jurisdiction  of  the  chancery  court  on  the  ques- 
tion of  amount,  the  suit  upon  such  acquired  claim,  not  being  for  the 
ore  of  its  real  owner,  but  in  the  name  of  the  complainant,  must  fail 
as  to  both,  since  the  amount  of  the  one  is  insufficient,  and  the  other 
is  not  tbe  property  of  the  oomplainant,  who  has  loot  the  benefit  of 
Bees.  4288-90  of  the  Code,  for,  having  sued  in  his  own  name,  bo  is 
not  a  creditor  in  tbe  sense  of  those  st 


8.  Eatement.  Street.  Chancery  jurisdiction.  Where  a  grantor  specified  in 
his  deed,  as  a  part  of  the  consideration  for  tbe  land  conveyed  thereby, 
that  the  grantee  should  extend  a  certain  street  through  said  land, 
and  the  grantee  conveys  to  others,  and  stipulates  to  the  same  effect  in 
the  deeds  executed  by  him  lo  them,  and  sneb  last  or  subsequent  con- 
veyees  attempt  to  obstruct  the  extension  of  said  street,  the  original 
grantor  has  the  right  to  the  active  intervention  of  a  court  of  equity 
by  injunction  to  prevent  such  obstruction.  Crutchfield  e.  The  Waano 
Car  Works,  242. 

D.  Decree*.  Appeal  from.  Nea  parties.  Where  n  bill  is  filed  at 
one  term  of  tbe  court  against  specific  parties,  and  a  decree  is 
had  in  favor  of  complainants,  a  new  defendant,  who  h.u  bean 
made  such  by  order  of  tbe  court  at  a  subsequent  term,  may  appeal 
from  a  decree  rendered  at  that  time,  reviving  the  former  judgment  of 
the  court  against  him,  which  will  reopen  the  entire  ease  with  all  its 
former  decrees,  so  far  as  he  is  concerned,  for  review  by  the  Supreme 
Court.     Patton  v.  Irvin,  453. 

10.  Deeds  qf  Trvtt.  U.  S.  Reremie  stumps.  Instruments  not  mid  for  waal  of 
When.  It  will  be  error  to  declare  a  deed  of  trust  void  solely  for  the 
want  of  a  revenue  stamp.     Id. 
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11.  Bill  of  review.  A  bill  of  review  will  not  lie  for  error  apparent, 
where  a  decree  was  pronounced  dismissing  the  bill,  when  some  of 
the  defendants  to  it  bad  not  answered.     Finley  «.  Taylor,  237. 

12.  Same.  A  bill  of  review  for  new  matter,  or  newly  discovered 
evidence,  can  only  be  filed  by  leave  of  court,  and  snch  leave  cannot 
be  granted  except  in  open  court.     Id. 

18.  Jurisdiction  of  clumtxry  court,  A  court  of  equity  will  take 
jurisdiction  to  enforce  a  contract  respecting  lands,  notwithstanding 
the  lands  lie  beyond  its  jurisdiction,  when  it  has  jurisdiction  of  the 
parties,  and  can  act  in  per*™™  in  the  enforcement  of  its  decrees. 
But  it  is  a  sound  qualification  of  the  rule,  that  equity  will  not  take 
jurisdiction  when  foil  and  complete  relief  cannot  be  granted  and  en- 
forced, except  by  the  exercise  of  authority  over  property  wbich  lies 
within  another  State.  In  other  words,  it  will  not  make  a  decree  that 
it  cannot  enforce  by  its  own  authority,  and  which  would  be  mere 
word*,  having  no  sanction  by  way  of  making  them  effective.  Western 
Union  Telegraph  Co  v.  Western  and  Atlantic  Railroad,  M. 

14.  Dismissal  of  Dill.  Effect  of.  Ret  adjudicate.  Estoppel  Where 
a  decree  against  the  plaintiff,  upon  appeal,  has  been  affirmed, 
and  the  cause  remanded  by  the  Supreme  Court  to  be  further 
proceeded  with,  the  defendant  has  an  interest  thereby  established, 
which  cannot  be  defeated  by  the  plaintiff's  dismissal  of  his  bill,  with- 
out defendant's  consent  before  fin.il  decision;  such  action  will  be  a  bar 
to  any  other  suit,  upon  matters  embraced  in  the  same  litigation. 
Croft  v.  Johnson,  390. 

-15.  Smie.  Partnership.  E*toppel.  The  bill  in  such  case  having  been 
filed  by  a  firm,  the  estoppel  cannot  be  avoided  by  another  suit  insisting 
upon  the  same  rights,  in  the  individual  name  of  one  of  the  partners. 
Id. 

16.  Insolvent  Proceeding*.  BUI  filed  by  administrator  for  tale  of  land. 
Statute  of  Limitations.  Where  an  administrator  files  a  bill  to 
sell  land  deso  nded  to  heirs  of  the  estate,  fur  the  payment  of 
debts,  the  statute  of  limitations  will  not  operate  against  a  creditor, 
though  he  be  no  pnrty  to  the  suit,  whose  debt  wss  alive  at  the  filing 
of  the  bill.  Whi  tlit-r  his  claim  be  designated  at  the  time  or  not,  if 
pending  the  inveetign  lions,  it  is  recognised  as  a  valid  debt  within  the 
time  for  bringing  suits  against  administrators,  as  no  bar  can  arise 
from  the  time  that  chipsed  after  the  bill  is  filed,  and  thus  making  him 
so  far  a  party  to  the  suit  that  further  steps  are  not  necessary  to  enti- 
tle him  to  share  in  the  proceeda  of  the  sale.  Vance  ».  Sanders,  894. 
Facts:  The  court  say:  "  In  the  present  case  the  administrators  failed 
to  designate  any  creditor  whose  deht  was  admitbd  to  be  valid  HI>d 
subsisting,  although  he  alleged  that  there  were  such  creditors,  to  satisfy 
whose  debts  the  land  ought  to  be  sold.     In  the  course  of  the  inreeti- 
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gstion,  however,  id  answer  to  the  cross-bill  of  the  heirs,  he  designates 
the  debt  of  - —  as  valid  and  subsisting.  This  answer  was  filed 
within  the  two  years  allowed  for  suing,  and  may  be  regarded  in  the 
nature  of  an  amendment  to  the  bill.  From  that  time  he  became  ao- 
far  a  party  as  to  prevent  the  running  of  the  statute."  Id. 
17.  Appointment  of  receiver  pending  appeal.  Insolvent  proceeding*.  Deed 
of  tnut.  Homestead.  On  a  bill  filed  to  foreclose  deed  of  trout 
for  the  benefit  of  creditors,  the  mother  of  deceased  and  his  wife 
filed  a  cross-bill  for  homestead.  The  deed  waa  signed  by  husband 
and  wife,  but  contained  no  words  of  conveyance  by  the  feme.  The 
chancellor,  on  final  hearing,  decreed  a  foreclosure  of  the  trust,  bat 
allowed  the  homestead.  Both  parties  appealed,  and  it  appears  that 
the  property  ia  not  of  sufficient  value  to  pay  the  debts,  but  it  will 
realize  more  than  the  homestead  allowance,  and  that  it  cannot  he 
divided,  but  must  be  sold  as  a  whole:  Held,  that  the  order  of  the 
chancellor  appointing  a  receiver  after  final  decree  settling  the  rights, 
and  pending  the  appeal  to  the  Supreme  Court,  waa  improper,  and 
must  be  superseded.     Hoge  v.  Hollister,  533. 

CHARGE  OF  COTJET. 

See  Criminal  Law,  6,  7. 

See  Pleading  and  Practice,  7. 


Bee  Corporation^  Municipal,  1. 
See  Corporations,  2,  8,  14. 

CHOSE  IN  ACTION. 

See  Pleading  and  Practice,  14. 

CLERK  AND  MASTER. 
See  Attachment,  4. 
See  Trusts,  6. 

CLIENT  AND  ATTORNEY. 

1.  Frei  may  be  net  off  to  dient'*  demand.  When.  Where  fees  are  due  an 
atomey  for  services  rendered  a  person,  who  sues  bim  for  moneys 
cullected  and  not  paid  over,  such  indebtedness  will  constitute  * 
proper  set-off  agsinBt  the  plaintiff's  demand.     Foster  b.  Jackson,  488. 

2.  Evidence,  Heading  and  Practice.  Proof  should  correspond  with  the 
allegations  in  the  declaration,  and  a  verdict,  where  such  illegal  testi- 
mony has  been  admitted,  will  be  reversed,  unless  it  clearly  appears 
that  the  error  has  not  prejudiced  the  party  complaining.     Id. 


CODE  CITED. 

Administration.     How  suit  brought.    £2292. 60 

Bealty  subjected.    2287 295 

"  Chancery  court  may  appoint.    2209 240 

"  Bonds  surety  on.    2223 437 

"  Assets.    2262., 437 

Appeals.    3157 453 

Burglary.    Challenges,  etc.    4673a. 573 

Chancery  Practice.     Fraudulent  Conveyance.     4288  and  90 363 

"  Multifariousness.    4325-6... 109 

"  2884,  2906,4318 310 

Costa.    Surety  for.    3196a 263 

County  Court    Majority  vote.    4180,4190,4196 43 

Contracts.    Void  (or  not  being  written.     1758.. 193 

Criminal  Law.     Change  of  venue.    6196 371 

"  Commutation.    6267 372 

"  Offenses  against  the  person.    4830 401 

"  Verdict    Different  degrees  of  offense.    5222.....  401 

"  Witness  may  be  committed.    3823 89 

"  Grand  jury  may  send  for  wiiuena.     5087 89 


Descent  and  distribution      Illegitimacy.    2423o_ 560 

Elections.     Circuit  court  hears  contest  of,  etc,    889 11 

"            Proceedings  in  name  of  State.     3409,  3423 11 

Exemption.     2288 33 

"               Head  of  family.     Who  la.     2112a 420 

"             Widow.    2288 420 

Evidence.     Account  from  another  county.    3780-So,  3813 396 

Judgments  and  decrees.     Set  aside.    2990 32 

Justice  of  Peace.     Equity  jurisdiction.    4124,  4280--] -2-3 85 

Lien.     Mechanics.     1981a 284 

Married  women.     Persons  under  disability.     2281_ 13 

Office  and  officers.    Oath  of  deputy.    758 691 

Partition.    Jurisdiction  of  county  court.    3148,3266,4205 326 

Pauper  Oath.    3192 69 

Pleading  and  Practice.     By  ksave  of  court.     2932 396 

Proceedings  for  correction  of  errors.    3107 „ 411 

Pnblic  property.    Care  of.    411 424 

Public  schools.    Superintendents  of.    1083 405 

Replevin.    Surety  on  bond.    3509 : 457 

"         Judgment  thereon.    3514,3535 457 

Registration.     2073 65 

39— vol.  8. 
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Registration.    Twenty  yean.    Presumption.    2084 289 

Statute  of  Limitations.     2788. 13 

«  "  2775- 495 

Witness.     Incompetency  of  rpprcsuntativee.    ,'Ml.ta,  b,  ',  a 448 

"  Competency  ol  in  civil  raits.     3813a.. _     SO 

Writ  of  error.     Who  may  prosecute.    3180-1-2. 874 

COMMON  CARRIERS. 
Bee  Da  mauls,  1. 
1.  Oorutnietive  Delivery.  Gammon  carrier*.  R.,  Q.  ft  Co.  shipped  a  cer- 
tain number  of  bales  of  cotton  to  a  consignor  st  Louisville  over  the 
lines  of  the  W.&  A.  R.  R.  Co.  and  the  N.  AC.  R,  R.  Co.  The  cotton 
was  insured  by  the  complainant,  and  in  destroyed  by  tire  si  Chatta- 
nooga while  in  the  possession  of  one  or  other  of  the  railroads.  The 
Insurance  Company  paid  the  loss,  and  seeks  a  recovery  against  them 
by  way  of  subrogation  to  the  rights  of  the  owner.  The  right  of  the 
Insurance  Company  to  a  recovery  being  clear  as  to  one  or  the  other, 
the  question  was,  which  should  bear  the  loss.  The  facts  are,  that  the 
cotton  wae  delivered  to  the  W.  ft  A.  R.  R.,  which  brought  it  to  Chat- 
tanooga on  open  care,  and  there' placed  it  on  a,  side  track  known  as 
the  Y,  which  wae  the  property  of  the  M.  &  C.  Railroad,  but  which 
was  need  by  all  the  railroads  running  into  Chattanooga.  While  on 
the  Y  it  was  burned.  The  W.  A  A.  R.  R.  insisted  that  the  placing 
the  cotton  on  the  Y  was  a  delivery,  and  adduced  proof  tending  to 
show  that  in  practice  this  was  ■x  delivery;  whereas, the  N.  &  C  R,  R. 
claimed  that  it  was  not  a  delivery,  and  furnished  proof  tending  to 
show  that  among  the  roads  using  the  Y  delivery  was  not  regarded  as 
made  until  the  car  containing  the  freight  was  hauled  to  the  transfer 
platform  of  the  receiving  road,  and  the  freight  examined  and  checked 
off  by  the  bill  of  lading,  and  received  by  the  clerk  of  the  receiving 
company :  Hdd,  that  the  proof  preponderated  in  favor  of  the  latter 
view,  and  that  there  had,  in  fact,  been  no  delivery  to  the  N.  i  C.  R, 
R.,  and  that  the  W.  &  A.  R.  R.  was  liable.  Kentucky  Marine  and 
Fire  Insurance  Co.  v.  The  Western  and  Atlantic  Railroad  Co,  268. 

COMITY  OF  STATES. 
See  Replevin. 

See  Chancery  Practice,  3. 

COMPROMISE. 

See  Bills  AND  NOTES,  5. 

CONSIGNMENT, 

See  Common  Carriers, 


INSTITUTIONAL  LAW. 
See  TiXinw,  1. 
See  Chawomhy  P&aotkm,  3. 
JUiaiion  of  railroads.     Under  section   11   of   the   act  of   March,  1876, 
wherein    the    mode    and    manner    for    the    taxation    of   railroads 
are    provided,  to-wit:   Authorizing    railroads   to    pay  one  and  a 
half  per  cent,  on  the  grow  earning?,  thereby  exempting  all  of  the 
property  of  such  companies  as  accept  the  conditions  of  said  section 
from  taxation,  according  to  the  value  of  the  company's  property, 
equal  and  uniform  with  other  taxation  of  property  throughout  the 
State:  Bdd,  to  be  unconstitutional,  because  said  section,  in  effect,  for 
a  consideration,  contracts  not  to  tax  railroad  companies  at  all.     This 
cannot  be  done  under  our  present  Constitution.    Ellis  v.  L.  &  N.  E. 
B.  Co.,  630. 

CONTEMPT  OF  OOUBT. 


CONTEACTS. 

Bee  Mortgage,  2. 
See  Bills  and  Notes,  5. 
See  Corporations,  2. 
Bee  Pleading  and  Practice,  8. 
Ctmnderation.     Forbearanix    to    me.     An    agreement    to  forbear  for   a 
time,   proceedings   at  lav  or  in  equity,  to   enforce  a  well  founded 
claim  is  a  valid  consideration  for  a  promise.    Nor  need  the  agree- 
ment to  a  delay  be  for  a  time  certain,  for  it  may  be  a  reasonable  time 
only,  and  yet  be  a  sufficient  consideration  for  a  promise.     But  in  de- 
claring on  a  promise  made  on  such  a  consideration,  the  plaintiff  must 
allege  and  prove  the  actual  time  of  forbearance,  and  if  this  be  judged 
by  the  court  to  be  reasonable,  the  action  will  be  sustained ;  but  where 
the  stay  of  action  is  wholly  uncertain,  or  such  as  can  be  of  no  benefit 
to  the  debtor,  or  detriment  to  the  creditor,  it  is  not  enough.    Cathcart 
172. 


COEPOEATIONS. 
See  Taxation,  1. 
1.  Municipal.  Charlert  of.  JwMirtion  of  Okaaeery  Court  to  amend 
charter  of  incorporated  toim.  The  only  jurisdiction  which  the 
chancery  court  has  to  alter  or  amend  the  charter  of  incorporation  of 
a  town  or  village,  is  conferred  by  the  act  of  January  30,  1871,  en.  54, 
sec.  7.  This  act  authorizes  such  alteration  or  amendment  only  on  ap- 
plication by  the  authorities  of  such  incorporated  town.  Mason  u. 
Mayor  and  Aldermen  of  Loudon,  94, 


CORPORATIONS—  Continued, 
2.  Municipal,  Charter.  Contracts.  Privilege.  By  its  charter  die  Mem- 
phis Water  Co.  had  the  exclusive  privilege  of  furnishing  water 
to  that  city  and  its  inhabitants,  and  in  consideration  of  such 
privilege  it  was  obliged  to  supply  free  of  charge  water  for  hospitals, 
offices,  extinguishment  of  firen,  etc.  The  City  Council  of  Memphis, 
however,  entered  into  a  contract  with  said  company  by  which  the  city 
was  made  to  subscribe  for  1,000  shares  of  the  company's  stock,  and 
agreed  to  rent  for  20  yearn  a  certain  number  of  hydrants,  paying 
therefor  the  sum  of  $40,000  per  annum.  (No  charge  is  presumed  to 
have  been  made  for  the  water  per  te.)  Held,  that  the  city  council 
had  no  authority  to  make  such  a  contract,  imposing  burdens  upon  the 
citizens,  provided  against  in  the  charter  of  the  water  company,  and  is 
therefore  void.     City  of  Memphis  v.  Memphis  Water  Co.,  667. 

5.  Municipal.  Police  pavers.  Unreasonable  errrcise  of.  An  ordinance 
of  a  municipal  corporation  forbidding  licensed  retailers  of  spirituous 
liquors  to  sell  between  the  hours  of  6  F.  M.  and  6  a.  m.  is  invalid, 
because  an  unreasonable  exercise  of  the  polios  powers  of  the  munici- 
pal corporation.    Ward  v.  Mayor,  etc.  of  Greeneville,  228. 

4.  Municipal.  Poliee  power*  of.  Liquors.  Licensed  retaHtr  of.  As 
incorporated  town  has  no  authority,  under  its  police  powers,  to 
pass  an  ordinance  prohibiting  licensed  retail  liquor  dealers  from  sell- 
ing their  goods  on  certain  specified  days  of  the  week,  or  during  cer- 
tain hoars  of  those  days,  the  law  of  the  State  authorizing  the  license 
being  paramount.     Grills  v.  Mayor,  etc.  of  Jonesboro,  247. 

6.  Portia  to  sue.  Title.  A  corporation  was  chartered  under  the  cor- 
porate name  and  style  of  "The  Directors  of  Ma ryville  College."  In  a 
bill  filed  by  the  corporation,  the  individual  names  of  the  directors 
were  set  out  in  the  caption,  and  they  were  denominated  "a  body  politic 
and  corporate  under  the  name  and  style  of  the  Directors  of  Mary- 
ville  College." 

Held,  that  it  was  proper  to  bring  the  suit  in  their  individual  names, 
it  appearing  that  they  constituted  the  board  of  directors  and  sued  as 
the  body  corporate.  The  individual  directors  were  not  necessary 
parties,  but  were  proper  parties.  It  was  sufficient  to  sue  alone  in  the 
corporate  name.     Maryville  College  «.  Bartlett,  231. 

6.  Non-user  of  property  of.  The  non-user  by  trustees  of  corporate 
property  does  not  affect  the  title  of  the  corporation,  nor  does  the  re- 
moval of  trustees  have  any  such  effect.     Id. 

7.  Subscription  /or  stock  to  a  company  by  one  name,  and  mil  brougkt 
in  a  different  name.  The  defendant  subscribed  for  stock  in  the 
"Greeneville  and  Paint  Bock  Tram  Koad  Company."  After  the 
subscription  was  made,  on  application  to  the  chancery  court  the  name 
was  changed  to  "  Greeneville,  Paint  Rock  and  Narrow  Gauge  Rail- 
road Company,"  and  it  was  insisted  that  the  action  could  not  be  main- 
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tatued,  because  tho  proceedings  changing  the  name  did  not  pursue  th* 
statute,  and  were  therefore  void.  The  court  hold  that  the  defendant 
having  dealt  with  the  company,  and  recognised  it  an  a  corporation,  m 
far  as  thin  case  ia  concerned,  the  corporate  character  of  the  company 
was  not  in  issue.     Greene vi lie  Railroad  Co.  v.  Johnson,  332. 

8.  Powers  wider  charter  granted  by  chancery  anal*.  Corporate  charters 
granted  by  the  chancery  courts  can  hare  no  further  power*  than 
are  conferred  by  the  general  statute  upon  this  subject,  and  the  action 
ot  the  court  in  such  case  only  furnishes  evidence  of  organization.     Id. 

9.  Subscription  far  slock.  Conditions  of,  not  broken  by  a  change  of  ttrmi 
nut.  The  written  contract  for  subscription  for  stock  did  not  contain 
a  stipulation  against  a  change  of  termini,  and  there  was  a  change  of 
terminus.     Held,  that  this  did  not  invalidate  the  contract.     74 

10.  Verdict.  No  evidence  to  support  U.  Where  there  is  no  evidence  to  sap- 
port  a  verdict,  the  Supreme  Court  will  set  it  aside  and  award  a  new 
trial.     Id. 

Question  reserved  as  to  the  effect  on  the  charter  of  the  corporation  upon 
a  proceeding  under  a  quo  warranto  by  the  State. 

11.  Municipal  Bights  of  eminent  domain.  And  general  power  aver  corporal* 
property.  Streets,  etc  Sale  of  land.  Forcible  entry  and  detainer. 
Case  in  point:  The  plaintiff  was  put  in  possession  by  the  corporate 
authorities  of  Pulaski  of  a  piece  of  property  forming  an  angle 
between  two  streets,  which  he  had,  under  these  circumstances,  occu- 
pied for  nearly  thirty  years,  when  the  city  sold  the  same  to  the  de- 
fendant as  "  a  lot  or  parcel  of  ground,"  giving  him  a  deed,  et&,  and 
in  order  to  pnt  the  purchaser  in  possession,  after  giving  plaintiff  ten 
days'  notice  to  vacate,  the  town  constable,  by  order  of  the  city  coun- 
cil, destroyed  plaintiff's  enclosure,  and  placed  defendant  in  occupa- 
tion of  the  property,  whereupon  plaintiff  sues  in  an  action  of  forcible 
entry  and  detainer.  Upon  the  trial  the  court  below  excluded  the 
deed  from  evidence  given  by  the  city  to  defendant  Verdict  vu  in 
favor  of  defendant.     Held:     Dennis  e.  Bainey,  601. 

.12.  A  municipal  corporation,  under  the  facts  of  this  case,  has  no  authority, 
by  virtue  of  its  general  and  charter  powers,  to  remove  nuisances  from 
the  Rtreets,  its  right  of  eminent  domain  and  general  power  over  tho 
corporate  grounds  to  eject  in  the  manner  stated  the  occupant  of  a  lot 
claimed  by  the  city,  in  view  of  all  the  circumstances,  to  place  its  ven- 
dee of  the  same  in  possession.     Id. 

13.  Since  the  corporation  might  be  estopped  from  treating  the  property 
thus  sold  as  a  street,  thereby  giving  some  technical  advantages,  it  was 
improper  to  exclude  the  deed  in  evidence,  though  it  could  not  be  used 
it  of  title.    Id. 


OOEPORATIONS—  Continued. 
Question  of  estoppel  and  statute  of  limitation*  in  their  applicability  to 
municipal  corporations  disanaad. 

14.  Private.  Amendment  of  charter.  A  charter  being  a  contract,  where 
the  original  charter  provided  that  no  amendment  should  be  made 
except  on  the  unanimous  petition  of  the  president  and  directors, 
attd  any  amendment  bo  recommended  to  be  unanimously  accepted 
by  the  president  and  directors,  an  amendment  accepted  and  adopted. 
by  the  president  and  directors  unanimously  will  be  valid  as  a  Bubstan- 
tial  compliance  with  the  condition,  although  not  recommended  by 
the  unanimous  petition  of  (be  president  and  directors,  that  provision 
being  merely  directory.     Deaderick  v.  Wilson,  108. 

15.  Same.  Same.  Where  an  unauthorised  amendment  was  adopted  by  the 
directory  of  a  corporation,  on  the  faith  of  which  a  consolidation  waa 
made,  under  legislative  sanction,  with  another  corporation,  by  which 
•  new  corporation  wae  created,  with  all  the  powers  assumed  by  the 
first,  stockholders  consenting  to  the  consolidation  are  estopped  to 
question  the  amendment.    .Id. 

18.  Sam*.  Same.  Directors.  Authority  of.  Directors  are  not  technical  par- 
ties, but  only  trustees  in  a  general  sense,  as  are  agents  and  bailee*  en- 
trusted with  the  care  and  management  of  property.  They  may  pur- 
chase stock  from  stockholders  without  being  subject  to  the  stringent 
rule  governing  dealing!  between  trustee  and  oesftii  cue  trutt.     Id. 

17.  Same..  Same.  StodAolderi.  Stockholders  have  the  right  to  inspect  the 
books  of  the  corporation  at  all  reasonable  times.     Id. 

18.  Same,  Same.  SaUraade.  Under  the  ordinary  powers  granted  to  a  rail- 
road having  its  termini  in  this  State,  the  directory  baa  no  power  to 
purchase  other  railroads  without  the  sanction  of  the  stockholders.     Id. 

19.  Chmcery  Practise.  Multifariovmeat.  Code,  sec.  4325,  allows  one  or 
several  parties  having  a  joint  or  common  interest  to  join  several  un- 
connected matte™  against  the  same  party  or  parties  in  one  bill,  but 
does  not  allow  others  who  have  no  joint  or  common  interest  to  join 
in  the  suit    Id. 

20.  Same.  Same.  Under  Code,  sec.  4326,  the  discretion  ought  to  be  exer- 
cised in  favor  of  retaining  tbe  bill  with  amendments  allowed;  but 
where,  after  the  elimination  of  tbe  multifarious  matter,  only  a 
mere  skeleton  remains,  it  is  proper  to  dismiss  the  bill  without  preju- 
dice.   Id. 

23..  Suits.  Horn  brought.  Heading  and  practice.  As  a  general  rule,  for  in- 
juries to  the  corporate  property,  the  suit  must  be  in  the  name  of  the 
corporation.  Bnt  If  the  directors  refuse  to  prosecute,  or  they  are  to 
be  made  defendants,  the  stockholders  injured  may  sue,  in  equity,  in 
their  own  name,  making  the  corporation  one  of  the  defendants.    Id. 


Amended  W.  The  surety  for  mate  on  tile  original  Mil  it  liable  to 
the  extent  of  the  penalty  of  his  bond  for  costs  which  accrue  on  an 
amended  bill  filed  in  the  same  cause,  and  each  surety  is  not  released 
by  the  fact  that  the  court,  upon  motion,  ordered  the  complainant  to 
execute  a  new  bond  with  other  sureties,  which  he  failed  to  do.  and  he 
afterwards  took  the  pauper  oath.     Lovelace  r.  Smith,  263. 

COUNTERFEIT  MONEY. 
See  Evidence,  6, 

COUNTY  COURT. 
See  Boinw,  2,  6. 
See  Pleading  aitd  Practice,  5. 

1.  S&erig.  Public  property.  Court  heme.  Quifrrty  and  care  of.  While 
the  statute  make*  it  a  duty  of  the  sheriff  of  the  county  to  take 
care  of  the  courthouse  and  grounds,  yet  the  county  court  may 
create  the  office  of  janitor,  and  annually  elect  some  one  to  fill  the 
same,  with  a  salary  attached,  to  be  paid  by  warrant  issued  by  the 
county  judge.    Ferriss  v.  Williamson,  424, 

2.  Removal  of  Guardian.  The  County  Court  hat  exclusive  jurisdiction 
in  the  matter  of  appointing  and  removing  guardians,  and  when, 
by  its  action,  a  guardian  has  been  removed,  and  upon  appeal 
to  the  Circuit  Court  said  action  is  approved,  this  court  will  presume 
that  the  action  of  the  County  Court  was  lawful  and  right,  in  the  ab- 
sence of  evidence  to  the  contrary.     Webb  t.  Fritts,  218. 

3.  Plmer  of  to  make  appropriatioM  for  the  support  of  the  poor.  The 
county  court  has  power  to  levy,  collect,  and  appropriate  money 
to  support  the  poor  of  the  county,  and  the  justices  of  the  county  court 
are  the  exclusive  judges  of  whether  tbe  persons  provided  for  are 
"poor  persons"  iu  the  sense  of  the  law;  and  tbe  fact  that  such  poor 
persons  were  the  wives  and  families  of  rebel  soldiers,  or  that  the  jus- 
tices acted  under  political  prejudices  in  making  the  appropriations, 
can  make  no  difference;  if  the  order  recites  that  they  are  poor  per- 
sons, or  the  equivalent,  it  is  a  valid  appropriation.  King  e.  Sullivan 
Co.,  329. 

4.  Majority  vote  necewary.  When.  Appropriation  of  money.  A  majority 
of  the  justices  of  the  county  voting  in  the  affirmative  is  required 
to  make  an  appropriation  of  money  over  fifty  dollars.  Brooks  *. 
Claiborne  Co.,  43. 

6.  Parol  proof.  Not  admissible  to  contradict  the  record.  When.  Parol  testi- 
mony is  not  admissible  to  contradict  the  minute  records  of  the  pro- 
ceedings had  at  a  meeting  of  the  court.    Id. 

6.  Oroontrarion  and   basinea   of  county  court.     Bee.   4165   of  the   Code 


COUHTY  COUBT—  CbsAwed. 

requiring  the  ayes  and  noes  to  be  taken  and  catered  upon  the  m 
when  appropriation*  of  money  are  being  voted  is  not  imperative,  bat 
directory  merely.  The  i»nrt  My  it,  however,  is  mi  important  one, 
and  should  never  be  omitted  by  the  clerk.     Id. 

7.  County  LiabUitiee.  Boa  enforced  agaimt  a  fraction  of  the  indebted  taBM Ig, 
taken  to  form  part  of  IM  county.  An  act  providing  for  the  organ  ica- 
tion  of  a  new  county  out  of  fractions  to  be  taken  from  several  exist- 
ing counties,  provided  that  the  fractions  bo  taken  to  form  the  new 
county  should  continue  liable  for  their  pro  rota  of  all  debts  contracted 
by  their  respective  counties  prior  to  the  separation,  and  be  entitled 
to  their  proportion  of  any  stock  or  credits  belonging  to  such  old 
counties.  Held,  that  for  the  purpose  of  enforcing  the  liabilities  of 
said  respective  fractions  for  their  pro  rata  of  debts  created  prior  to  the 
separation,  the  parent  counties  have  the  same  jurisdiction  as  they 
had  before  the  separation.  That  as  regard*  this  purpose,  the  old 
counties  are  kept  intact  and  subject  to  the  assessment  and  collection 
of  taxes  as  if  no  new  county  had  been  formed.  Blount  Co.  v,  London 
Co.,  74. 

8.  County  teat.  Removal  of.  Under  the  Constitution  of  Tennessee,  art. 
10,  sec  4,  the  Legislature  can  not,  by  direct  or  indirect  means,  re- 
move a  county  seat  It  can  only  be  done  by  the  concurrence  of  two- 
thirds  of  the  qualified  voters  of  the  county.    Stuart  *.  Bair,  141. 

9.  Who  may  maintain  a  bill  to  restrain  the  ranoral  of  a  emtnty  mat.     Citiaens 

and  taxpayers  of  a  county  can  file  a  bill  to  restrain  the  public  officers 
or  others  from  illegally  removing  a  county  seat.    Id. 

10,  MuUifarioumem.  A  bill  sought  to  restrain  by  injunction  certain 
officers  of  a  county  from  removing  the  records  of  the  county  from 
the  established  seat  of  justice,  and  in  the  same  bill  prayed  for  an  ac- 
count against  other  parties  for  unlawfully  expending  the  public  funds 
of  the  county  in  building  a  jail  at  the  place  to  which  the  seat  of  justice 
was  sought  to  be  removed,  and  the  court  held  the  bill  to  be  multifa- 
rious,   ill. 

11.  Afultifarioumea  aired  by  amendment  on  remanding  a  MUSS.  On  appeal, 
a  demurrer  that  contained  several  grounds  of  objections  to  the 
bill,  and  among  others  that  the  bill  was  multifarious,  and  the  de- 
murrer was  overruled  as  to  all  the  grounds  except  that  of  multifa- 
riousness, and  the  cause  remanded ;  the  court  held  that  the  defect  of 
multifariousness  might  be  remedied  by  amendment  when  the  cause 
should  go  back  into  the  chancery  court  for  further  proceedings.    Id 

COURTESY. 

See  Married  Womest,  7. 

I.  Beat  properly.      Tenancy  by  the  courtesy.     Estates  in  remainder.     Condi- 


COUBTESY—  Continued. 

tional  fit*.  Willi.  A  husband  may  be  tenant  by  the  courtesy  when 
the  estate  of  the  wife  was  a  conditional  or  determinable  fee,  although 
the  rendition  has  happened  upon  which  the  limitation  over  in  favor 
of  other  parties  takes  effect     Crumley  t.  Deake,  361. 

Pacta:  A  devised  land  to  three  children,  the  general  words  of  the  will 
vesting  them  with  a  fee  simple  title,  the  following  clause  being  added : 
If  either  of  the  three  should  die  without  heirs,  the  estate  shall  fall 
to  the  two ;  if  two  should  die,  to  the  one ;  and  if  the  one  should  die 
without  heirs,  the  property  should  be  divided  between  the  heirs  of  G 
and  J.  Two  died  without  untie,  the  survivor,  a  girl,  married  and 
had  one  child  born  alive,  which  soon  thereafter  died,  being  followed 
by  the  mother:  Held,  that  the  husband  was  entitled  to  an  estate  by 
the  courtesy  in  the  land  so  descended.     Id, 

2.  Same.  Insolvent  proceeding*.  Sale  of  land  to  pay  debit.  Wiilt.  Speech 
devae.  Where  the  testator  died  leaving  land  undisposed  of  by  will, 
and  some  specifically  devised,  the  former  only  being  specially  charged 
with  the  payment  of  debts:  Htld,  that  the  lands  not  devised  should 
be  sold  first,  in  exoneration  of  that  which  was,  from  the  payment  of 
debts.     Id. 

CRIMINAL  LAW. 

1.  Officer  mho  hat  charge  of  jury.  Instruction*  to  by  Judge.  The  record 
shows  that  after  the  jury  were  elected,  empanneled,  tried,  and 
sworn,  they  were  respited  until  the  meeting  of  the  court  on  the 
next  day,  and  were  placed  in  charge  of  W.  H.  T.  Morgan,  an  officer 
of  the  court,  "  who  was  duly  sworn  according  to  law  to  keep  the  jury 
together,  separate  and  apart  from  all  other  citiiens  whatsoever,  until 
their  return  into  open  court  to  resume  consideration  of  the  cause  now 
on  trial.    Spain  o.  The  State,  514. 

The  court  say :  We  are  asked  to  presume  that  the  judge  below  admin- 
istered the  oath  as  required  by  law ;  this  we  cannot  do,  as  the  record 
shows  affirmatively  that  no  such  nath  was  administered.     Id. 

2.  Venue,  in  the  ease  of  an  aeeeuory  before  the  Jact,  aha,  in  one  anmtg, 
employs  asaunns  to  commit  a  murder  in  another  county.  The  crime 
of  an  accessory  before  the  fact,  though  inchoate  in  the  act  of  counsel- 
ing, hiring  or  commanding,  is  not  consummate  until  the  deed  is  ac- 
tually done.  It  is  the  doing  of  the  deed,  and  not  the  hiring  or  com- 
manding merely,  that  makes  the  crime  complete,  and  it  is  for  the 
deed — the  result  of  the  counseling  or  procuring — and  not  for  the  coun- 
seling or  procuring  itself,  that  the  accessory  is  indicted.  Therefore 
the  loeut  in  quo  of  the  offense  of  an  accessory  before  the  fact  to  the 
crime  of  murder,  is  in  the  county  in  which  the  murder  is  done.  The 
crime  is  only  complete  when  the  murder  is  done,  and  the  jurisdiction 
for  the  trial  of  the  criminal  is  where  the  murder  is  done.  The  State 
v.  Joseph  Ayers,  06. 


CRIMINAL  LAW— Coatrnved. 


I  be  qvaahed.  When.  A  presentment  may  be  quashed 
when  a  penoD  oigning  ft  it  discovered  Dot  to  have  been  elected, 
empaneled,  sworn  and  charged  as  a  member  of  the  grand  jury,  etc. 
The  State  v.  Tilly,  383. 


!  /«r  Jarany.  Cbwntctoa.  /or  on  oftswuM  la  W— at  the 
km  may  ie  had.  When.  Where  the  prisoner  is  indicted  for 
larceny  in  stealing  the  pocket  book  and  money  of  A,  if  be  be  not 
guilty  of  the  larceny,  a  conviction  of  an  attempt  to  commit  the  ram 
may  be  had  upon  such  an  indictment,  though  the  latter  offence  is  a 
distinct  one  in  itself,  without  conflicting  with  the  rule  which  forbids 
the  charging  of  two  subertan tive  felonies  in  one  count;  nor  in  it,  by  be- 
ing a  separate  crime,  hostile  to  the  principle  of  conviction  for  a  leaser 
degree  of  the  greater  offense  charged  in  the  indictment.  DeLacy  r. 
The  State,  401. 

5.  Bueharge  of  jury  without  verdict.  Special  Jvdge.  Entry  of  record. 
The  prisoner  bad  been  tried  previously  for  the  same  offense. 
Upon  that  trial  the  evidence  was  heard  and  jury  charged,  when  the 
judge  was  taken  suddenly  sick,  and  a  special  judge  elected  according 
to  law  in  such  cases.  It  was  agreed  that  the  jury  might  retain  a  ver- 
dict an  though  the  regular  judge  presided  ;  they  had  to  be  discharged 
without  agreeing,  all  of  which  appeared  of  record,  being  entered  with 
other  business  transacted  by  the  regular  court  before  leaving  the 
bench,  who  failed  to  sign  the  minutes  for  several  terms  thereafter. 
Held,  that  this  did  not  entitle  the  defendant  to  be  discharged.  State 
r.  Farrow,  571. 

6.  Date  of  the  offense  omitted  in  mdietmeiU  ewtd  by  verdict.  No  day 
is  specified  in  the  indictment  on  which  the  offense  is  alleged 
to  have  been  committed,  but  simply  that  the  defendant "  did  felon- 
iously take,  steal  and  carry  away,"  etc.  Held,  this  defect  is  cured  by  a 
verdict  of  the  jury.    Perkins  r.  The  State,  560. 

7.  Jury.  RemarAs  to  fcy  fudge  after  charge.  Not  improper.  When. 
Two  days  after  he  had  given  his  charge  to  the  jury,  upon 
their  coming  into  court  and  announcing  that  they  could  not  agree, 
the  judge  stated  to  them  that  "some  twelve  men  had  to  settle  the 
matter ;  that  the  verdict  should  be  rendered  if  they  could  do  so  with- 
out violating  their  conscience,  and  under  (he  oath  they  had  taken." 
This  was  not  error.     Frady  «.  The  State,  349. 

8.  Evidence.  Where  a  father  wan  killed  by  the  defendai  t  lit  an 
altercation  about  boom  indignity  offered  his  little  son  by  the  prisoner, 
it  was  error  to  permit  the  mother's  testimony,  "  that  the  child  told 
her  defendant  choked  him,"  unless  such  declaration  was  made  in  the 
presence  of  defendant,  or  heard  by  him  under  e 
would  likely  lead  to  a  contradiction  by  him  if  not  true. 


HffBttX.  Sift 

CRIMINAL  LAW— Continued. 

».  Some.  It  wm  legitimate  for  defendant  to  show  wfcat  tin  man- 
ner of  ukuuuMud  wu  when  advancing  upon  him,  whether  ft  >u 
threatening  or  conciliatory,  whether  be  was  armed  or  unarmed.    Id. 

10.  JFViaono-  eatfffed  to  twenty-four  chattenga,  voder  indictment  far  burglary. 
Burglary  being  a  capital  offense,  the  defendant  n>  indicted  ia 
entitled  to  twenty-four  challengee,  and  the  error  will  not  be 
cored  by  the  jury  finding  a  verdict  for  imprisonment  only.  Fowler  c. 
The  State,  573. 

11.  Jury.  Smariiur  qf  qfieer  in  charge  of.  Ormmian  of  record.  Where 
the  record  fails  to  show  that  the  officer  in  charge  of  the  jury 
wu  duly  sworn,  the  omission  will  be  cared  by  the  presmmption  that 
neb  was  the  oat*,  which  wilt  relieve  it  from  being  a  reversible  error. 
It  appeared  of  record  in  this  ease  simply,  that  D.  W.  Rivera,  deputy 
sheriff,  had  the  jury  placed  in  his  charge,  and  was  instructed  to  at- 
tend them.     The  court  refused  to  reveres.    Clark  v.  Toe  State,  591. 

12.  Witness  may  answer.  When.  TTir^h  was  summoned  before  the 
grand  jury  to  give  evidence  for  unlawful  gaming.  He  was 
asked  if  he  knew  of  any  persons  playing  at  cards  for  a  wager  in 
die  county  within  six  months.  He  did  not  object  to  the  form  of  the 
question,  bat  refused  to  answer,  because  he  said  he  could  not  answer 
without-criminating  himself.  The  court  hold — that  as  he  could  not 
be  indicted  or  prosecuted  for  any  matter  he  might,  in  answer  to  the 
question,  disclose  criminating  himself,  he  was  bound  to  answer  the 
question.     Hirsefa  e.  The  State,  89. 

13.  Question  Tceerved.  Whether  the  judgment  of  the  court,  ordering 
the  witness  to  jail  for  refusing  to  answer  the  question,  could  be  ap- 
pealed from.    Id. 

14.  Lewdttcm.  Tmu  permit  jointly  indicted  for.  One  may  be  convicted, 
lAoupA  the  other  was  acquitted.  A  conviction  of  one  party,  charged 
with  lewdness,  may  follow  the  acquittal  of  the  other,  jointly 
charged.     Stale  v.  Caldwell,  576. 

16.  Ontnioa  a/  eAruttan  name  of  a  juryman  in  record.  Reeerml.  The- 
reoord  recited  the  names  of  eleven  jurymen  in  full,  and  "  Whit- 
aker."  Held,  this  is  no  ground  of  reversal,  there  being  no 
objection  raised  in  the  count  below.  The  recital  of  the  record  that 
"  the  following  good  and  lawful  men  were  selected,"  is  conclusive,  and 
is  no  ground  of  reversal.     Johnson  o.  Tbe  State,  450. 

.  18.  Oghtr  in  charge  qf  fury.  Where  an  officer  was  sworn  to  take 
charge  of  a  jury  and  return  from  time  to  time  under  the  orders  of 
the  court  during  the  continuance  of  the  trial,  he  is  the  officer  in  charge 
daring  tbe  entire  trial,  and  in  bound  by  his  oath  all  the  time  tbe  trial 
continues,  and  it  ia  not  necessary,  upon  retiring  from  time  to  time 
with  the  jury,  to  swear  the  officer  again.    Id. 


CRIMINAL  LAW  - 

17.  Admiaibility  of  t 
on  the  charge  of  murder  on  Sand ay.  It  appearing  to  nW 
magiatrato  trying  the  canoe  that  the  testimony  in  insufficient  ta> 
bind  the  prisoner  over  on,  he  suggetited  to  Dr.  Logue  that  ho  had 
better  take  the  prisoner  out  and  talk  to  him,  and  tell  him  about  turn- 
ing Stale's  evidence,  which  he  did,  bnt  the  prisoner  denied  all  knowl- 
edge of  the  crime,  and  was  thereupon  released.  On  Monday  he  wum- 
arrested,  and  before  trial  wag  again  approached  by  one  Merritt,  who 
held  out  to  him,  also,  the  benefits  of  a  confession.  Be  was  aim  told 
of  the  consequences  of  not  making  a  statement,  and  that  he  w*» 
strongly  suspected.  These  persons  were  neither  an  officer,  prosecutor, 
or  any  one  in  authority.  There  was  some  excitement  against  that 
prisoner.  Upon  tbe  last  trial  before  the  committing  magistrates, 
which  took  place  on  Tuesday,  perhaps,  the  prisoner  voluntarily,  after 
being  told  that  it  could  be  taken  against  him,  but  not  for  him,  with- 
out permission  or  threats,  made  a  confession  admitting  his  complicity, 
but  charging  the  real  crime  upon  others,  which  was  taken  down  i» 
writing  by  one  of  the  magistrates.  Be  made  several  conllictuasr, 
statements,  hut  finally  said  that  the  written  one  wsa  true,  and  the 
others  were  false:  Held,  that  under  all  the  circumstances  it  wan 
proper  to  admit  the  statement  as  taken  down  by  the  magistrate-  as 
evidence  on  the  prisoner's  trial  in  the  criminal  court  for  murder. 
Beggarly  e.  The  State,  620. 

18.  Change  of  verme.  Ajfidavii  for  upon  grounds  of  andtH  excite*— mL 
Where  a  prisoner  oners  his  own  affidavit  for  change  of  venna 
upon  the  grounds  of  undue  excitement  against  him,  etc,  if  it 
appears  from  the  record  that  the  excitement  was  manifested  at  the 
time  of  the  arrest,  and  was  confined  to  the  immediate  friends  of  the 
deceased,  and  there  being  no  satisfactory  evidence  that  it  was  exist- 
ing at  the  trial  term  so  as  to  prejudice  the  defendant,  it  will  not  he 
error  to  refuse  the  change  of  venue  under  such  clrcn  instances. 
Boneycutt  v.  The  State,  871. 

19.  Charge  of  court  as  to  commuting  ptmiihmeni,  tie  It  is  not  error 
under  the  facts  of  this  case  for  the  court  to  neglect  to  charge  that  the 
jury  have  the  power  to  commute  the  death  penalty,  for  murder  in  the 
first  degree,  to  imprisonment  for  life,  etc.,  when  not  requested  to  do  so. 
Id. 

20.  Confeggiona.  AdmisribUity  of.  Such  fear  of  the  ultimate  cones 
quencesof  his  crime,  as  perhaps  every  criminal  feels  when  arrested  and 
confronted  with  his  accusers,  will  not  render  a  confession  inadmissible. 
The  prisoner  was  arrested  for  murder,  and  brought  over  one  hundred 
miles  to  the  neighborhood  where  .deceased  had  lived,  and  was  being 
handcuffed  at  a  blacksmith  shop  where  a  number  of  the  relatives  and 
friends  of  the  deceased  gathered  about,  and  some  excitement  was  man- 
ifested ;  a  brother-in-law  of  deceased  wanted  to  take  off  the  pi 
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shirt,  which  he  said  was  bought  with  deceased's  money,  and  a  bod  of 
deceased  used  some  abusive  language  to  the  prisoner,  but  no  attempt 
at  violence  was  offered,  the  officers  having  him  in  charge  assuring 
him  that  he  should  be  protected.  After  he  was  handcuffed  he  was 
taken  to  a  house  three  hundred  yards  away,  where  he  made  a  partial 
contention;  and  afterward,  on  his  why  to  Tatewell,  when  every  thing 
was  quiet,  no  threats  were  being  made  and  not  a  word  had  been 
spoktn  for  half  an  hour,  he  made  a  full  confession  to  his  guards. 
Sdd,  that  such  a  confession  made  under  the  facts  of  this  case  is  ad- 
missible as  evidence,  and  testimony  to  the  effect  that  the  prisoner 
told  another  person  that  his  confessions  so  made  afterwad  were  all 
false  and  made  through  fear,  cannot  be  admitted  in  evidence,  and 
will  not  alter  the  case.    Id. 

21.  Oimmum  of  oonrt  to  give  a  full  charge  vpm  ulf-defenie  under  on 
indictment  for  murder.  Under  the  facts  of  this  case,  and  the  verdict 
being  for  murder  in  the  first  degree,  it  is  clearly  shown  that  an 
omission  of  a  full  charge  upon  the  question  of  self-defense,  worked  no 
injury  to  the  defendant,  and  is  therefore  not  a  reversible  error.     Id. 

22.  Indictment  for  trexpaes,  Reading  and  practice.  An  indictment  for 
trespass,  which  is,  in  the  language  of  the  statute,  except  that  it  avers 
that  the  trespass  was  "unlawfully"  committed,  is  good.  The  State 
«.  Hsrtman,  384. 

DAMAGES. 

See  Seal  Property,  1. 

See  PtEAnnro  and  Practice,  9. 

See  Married  Women,  6. 

1.  Aetion  for.  Common  earners.  BaHroade.  Connecting  fines  reeponiibie 
far  injuria.  When.  No  action  will  lie  in  favor  of  a  passenger 
for  in  juries  caused  by  the  negligence  of  a  connecting  line,  against 
the  original  railroad  company  which  sold  him  the  ticket  for 
transportation.  Ordinarily  the  first  company  is  considered  the  agent 
merely  of  the  latter.    H.  &  C.  E.  E.  Co.  ft  Sprayberry,  341. 

2. Same.  'Evidence.  Fhrtnerthip.  While  the  company  selling  a  ticket 
may,  by  contract  either  express  or  implied,  bind  itself  to  be 
responsible  for  the  entire  route,  the  sale  of  the  ticket  merely  does  not 
establish  this,  nor  is  the  onus  upon  the  company  of  proving  that  it 
expressly  limited  its  liability.  If  a  partnership  in  fact  appear  aa  ex- 
isting between  the  lines,  the  case  will  be  different.     Id. 

3.  Same.  Hwihand  and  wife.  Reading  and  practice.  Action*  and 
remedies.  A  husband  may  maintain  an  action  in  his  own  name  in 
this  State,  for  wrongs  or  injuries  causing  the  death  of  his  wife  and 
child,  against  a  railroad  company,  where  the  negligence  so  resulting 
has  occurred   in  a  State  whose  statutes  prescribe  euch  actions  and 
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DEEDS. 

See  Chancery  Practice,  10. 

1.  ComtHm  of.  Mistake,  tfocsfa  of  ?VWi.  la  a  cam  whew  tie 
vendor  by  mistaJte  conveys  to  the  purchaser  *  lot  of  ■  different  num- 
ber from  the  one  actually  sold  to  him,  the  jurisdiction  of  *  eoert  of 
equity  to  reform  the  deed  so  as  to  make  it  embrace  the  lot  aotnallw 
sold,  is  clear  and  undisputed.  Nor  does  the  statute  of  frauds,  in  sock 
a  caae,  intervene  to  bar  the  relief  sought    Johnson  v.  Johnson,  281. 

2.  Deed  of  gift.  Cbn*fru«wm  of.  Trusts.  Where  a  husband  gave  real 
property  to  hia  wife  and  children,  using  this  expression  in  die  deed 
of  conveyance,  to  wit:  for  the  benefit  of  "Laura  E.  Mabry  and  hot 
children,"  it  is  beld  that  this  being  a  continuing  trust,  these  words 
refer  to  all  persons  who  may  answer  the  description  of  the  children 
of  their  marriage  during  the  existence  of  the  brant,  and  that  such 
children  of  the  marriage,  m  well  as  those  now  horn  as  those  hereafter 
to  be  bom,  will  take  an  interest  in  the  estate.  Kagedale  v.  Matey,  300. 

DESCENT  AND  DISTRIBUTION. 
See  Illegitimacy. 
See  Chancery  Practice,  S. 

DOWER. 

See  Administration,  i. 

DURESS. 

See  Pleading  and  Practice,  15. 

EASEMENT. 

See  Chancery  Practice,  8. 

EJECTMENT. 

Outstanding  title.  While  the  defense  is  one  airvii  jara,  yet  the  law 
is  well  settled  that  defendant  may  set  up  a  valid,  subsisting, 
outstanding  title  in  another  to  defeat  plaintiffs  action.  But  the 
plaintiff  may  show,  in  reply,  that  by  operation  of  the  statute  of 
limitations,  or  lor  any  other  cause,  such  outstanding  title  is  not  valid 
or  subsisting  at  the  time  of  the  trial.     Humble  v.  Spears,  156. 

ELECTIONS. 

Contested.  Jurisdiction.  The  validity  of  the  election  of  a  penes,  to 
the  office  of  sheriff,  cannot  be  contested  under  title  11,  ch.  8  of  the 
Code.  The  jurisdiction  belongs  exclusively  to  the  circuit  court,  under 
Code,  sec.  889.    Conner  v.  Conner,  11. 

EMINENT  DOMAIN. 
See  Corporations,  11. 


8m  Marribd  Women,  4, 
Bee  Chancery  Practice,  15. 
See  Bonds,  8. 
See  CoBPOBATTom,  IS. 


See  Insurance,  1. 

See  Client  and  Attorney. 

See  Damages,  2, 

See  Criminal  Lav,  8. 

See  Pleading  and  Practice,  13, 16,  2ft. 

See  Married  Women,  6. 

See  Wills,  2. 

See  Judgment  and  Decrees,  3. 

Parol.    See  County  Court,  5. 

When  a  witness  ha*  been 
which  he  neither  admits  nor 
denies,  evidence  of  sueh  statement*  is  admissible.  Such  evidence 
is  admissible  not  as  a  contradictory  statement,  as  there  is  no  apparent 
contradiction  where  the  witness  Hays  be  does  not  remember  to  have 
made  the  statement ;  but  the  evidence  is  admissible  because  the  im- 
parted statement,  when  proved,  may  be  each  as  to  amount  to  a  direct 
contradiction  of  the  witness,  and  may  convince  the  jury  that  the  wit- 
ness did  not  speak  the  troth  in  saying  be  did  not  remember  making 
the  statement.     Reagan  e.  Mabry,  168. 

2.  Parol.  Written  instruments.  The  rule  that  parol  evidence  ia  ad- 
missible to  contradict  or  vary  a  written  contract  is  inapplicable 
to  cases  where  the  contract  is  conditional.  In  such  esses,  parol 
evidence  is  admissible  to  prove  the  conditions,  because  it  ia  only  by 
such  proof  that  the  real  character  of  the  transaction  can  be  de- 
veloped.    Breeden  v.  Grigg,  163. 

3.  Equity.  Bemtdy  at  law.  Where  a  defendant  at  law  finds  that  his  de- 
fense is  embarrassed,  he  may,  after  judgment,  invoke  the  aid  of  a 
court  of  equity  to  set  up  his  definite.     Id. 

4.  Incompetency  of  rtpreamtariva  in  action  by  or  against.  The  act  of 
1860-70,  eh.  78,  sec.  2  (Code,  sec.  3813d),  provides  that  in  an 
action  by  or  against  an  executor,  administrator,  or  guardian,  neither 
party  shall  be  allowed  to  testify  against  the  other  as  to  any  transac- 
tion with  or  statement  by  the  testator,  intestate,  or  ward,  unless  called 
by  the  opposite  party  or  required  to  testify  by  the  court,  the  purpose 
of  the  law  being  to  prevent  the  surviving  party  from  having  the  ben- 
efit of  his  own  testimony,  when  by  the  death  of  his  adversary  hie  rep- 
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Mntatin  wu  deprived  of  the  deceased'!  version  of  the  t 
or  statement,    McDonald  t.  Allen,  446. 

5.  Gate  in  jiulgmenL  Therefore  where  the  deposition  of  the  testator 
was  taken  and  filed  before  his  death,  giving  his  statement  of  the  true- 
action,  and  the  surviving  parties  were  competent  to  give,  and  have 
given  their  version  of  the  transaction,  upon  the  suit  being  revived  by 
his  executor,  the  reason  for  the  exclusion  of  the  testimony  does  not 

6.  Grantcrfni  Money.  Fhymeni  in.  The  payment  of  a  counterfeit  bill 
upon  a  debt  1b  a  nullity,  and  does  not  extinguish  the  debt.  The  bill 
should  be  returned  within  a  reasonable  time  after  it  is  discovered  to 
be  worthless,  otherwise  the  party  so  receiving  the  bill  moat  bear  the 
Ion.    Id. 

7.  In  an  action  brought  by  the  plaintiff  in  error  to  recover  dam- 
ages from  defendant  in  error  for  the  killing  of  hie  intestate,  the 
court  allowed  a  statement  of  the  facts  connected  with  the  accident, 
made  by  one  of  the  defendant's  witnesses  soon  after  its  occurrence, 
and  printed  in  a  newspaper,  to  be  read  to  the  jury,  and  commented 
on  by  counsel  as  a  part  of  the  witness's  testimony,  and  as  a  contra- 
diction of  his  testimony  on  trial  of  the  cause  going  to  his  credit.  In 
his  charge  to  the  jury  the  court  withdrew  from  before  the  jury  the 
statement  so  far  as  it  had  been  admitted  as  evidence  of  the  witness 
and  binding  on  the  company,  but  said  to  the  jury  that  they  might 
look  to  the  printed  statement  as  evidence  so  far  as  the  same  may  be 
admitted  by  the  witness  to  be  correct,  as  part  of  his  testimony.  Held, 
that  the  admission  of  the  printed  statement  as  a  part  of  the  witness's 
testimony  in  any  view,  was  error,  for  which  judgment  should  be  re- 
versed.    Railroad  Co.  r,  Eanes,  221. 

EXECUTORS. 

See  Real  Property,  2. 
See  Chanceby  Practice,  3. 
See  Administration,  6. 
See  Evidence,  5. 

EXEMPTION. 

1.  Ont-half  intercut  in  a  hone.  Under  the  exemption  law  an  ascertained 
one-half  interest  in  a  horse  is  as  much  exempt  from  execution  as  a 
whole  bone.    Butledge  v.  Rutledge,  33. 

2.  Hrada  of  families.  Who  art.  A  widow  who  has  been  left  in  possession 
of  a  farm  and  its  appointments  by  her  husband's  death,  which 
she  has  cultivated  as  snch  for  eleven  yean,  it  being  her  only 
means  of  support,  is  entitled  to  the  benefit  of  the  exemption  laws,  at 
the  head  of  the  family  engaged  in  agriculture,  though  her  children 
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are  married  and  not  living  with  her,  and  she  has  rented  the  farm  to 
another  person,  who  uses  her  stock  in  its  cultivation,  she  having  re- 
served only  one  room  of  the  bouse  to  herself  for  occupation.  Collier 
v.  Latimer,  420. 
3.  Same.  The  exemption  laws  are  to  be  construed  together  aa  different 
parts  of  one  act,  and  are  to  r 


EXTRAORDINARY  REMEDY. 

See  Mandamus. 

FORCIBLE  ENTRY  AND  DETAINER. 

See  CorporATIOKS,  11. 


See  Harried  Women,  3. 
See  Bills  and  Notes,  5. 
See  Pleading  and  Practice,  8. 

1.  Sale  of  perianal  property.  Vendor  cannot  recover  from  third  perron  . 
when  he  hat  been  defrauded  by  his  vendee.  While  property  remains 
in  possession  of  a  fraudulent  vendee,  the  sale  may  be  avoided  by  the 
vendor,  but  if  the  fraudulent  vendee  sell  and  transfer  the  same  to  an 
innocent  third  person,  for  valuable  consideration,  such  sale  will  vest 
the  purchaser  under  it  with  the  title  which  the  claim  of  the  original 
vendor  cannot  defeat.     Hawkins  v.  Davis,  506. 

2.  Fraudulent  conveyance.  W.  made  a  fraudulent  conveyance  of  cer- 
tain hinds  to  M.,  who  afterward,  by  direction  of  W.,  conveyed  the 
same  by  absolute  deed  to  P.,  but,  in  reality,  to  secure  a  debt  due  from 
W.  to  P.  The  deed  from  M.  to  P.  recited  a  false  consideration,  but 
P.  was  not  present,  and  knew  nothing  of  the  execution  of  the  deed 
until  it  was  afterward  sent  to  him.  Held,  that  P.  had  a  right,  as 
against  the  other  creditors  of  W.  as  well  as  against  W.  himself,  to  re- 
tain the  legal  title  to  the  lands  to  secure  the  payment  of  the  debt  to 
W,,  he  having  had  no  knowledge  of  nor  participation  in  the  fraudu- 
lent design  of  W.  in  having  the  legal  title  conveyed  tohiru.  Keith  v. 
Proctor,  189. 

3.  Judgment.  Setting  aside.  Satisfaction  of.  A  judgment  creditor  of  W. 
had  execution  issued  and  levied  on  the  lands  which  had  been  con- 
veyed to  P.,  and  purchased  the  same  at  the  execution  sale  by  bidding 
the  amount  of  his  judgment  thereon.  Held,  that  as  said  judgment 
creditor  might  well  believe  that  P.  had  participated  with  W.  in  the 
attempt  to  hinder  and  delay  his  creditors,  he  had  a  right  in  equity 
to  have  the  satisfaction  of  his  judgment  set  aside.     Id. 

40— -VOL.   8. 


GARNISHMENT. 

See  Bim  and  Nona,  1. 

1.  Antwtr.  The  answer  of  a  garnishee  should  be  clearly  ascertained, 
and  hie  approval  of  it  distinctly  shown,  and  it  should  be  reduced 
to  writing,  and  signed  by  him,  as  the  most  satisfactory  mode  of 
attesting  his  approval.  When  thin  is  done  he  is  bound  by  it;  bot 
when  this  U  not  done,  and  the  justice  renders  s  judgment  on  a  men 
verbal  statement,  the  garnishee  is  not  precluded  from  disputing  the 
facte  recited  in  the  justice's  judgment.    Taylor  n.  Rain,  35. 

2.  Oixvuit  Court.  Judgment  against  jarnisAee.  It  is  error  for  the  Circuit 
Court  to  render  jndgment  upon  the  recitals  in  the  justice's  judgment; 
the  Circuit  Court  should  only  render  jndgment  upon  the  written  an- 
swer of  the  garnishee  made  before  it.     Id. 

GOVERNOR. 

See  Mandamus. 

GUARDIAN  AND  WARD. 

See  Statute  of  Limitations,  5. 
See  County  Court.  2. 

HOMESTEAD. 

See  Chancery  Practice,  17. 

ILLEGITIMACY. 

DetecnL  Wben  an  illegitimate  woman  dies  seised  of  real  estate,  leav- 
ing no  child,  mother  or  brother,  but  leaving  a  husband  and  illegiti- 
mate sister;  lidd,  that  the  sinter  is  not  entitled  to  the  estate  as 
against  the  husband.    Scoggins  v.  Barnes,  580, 

INJUNCTION. 

See  Chancery  Practice,  4. 

INSOLVENT  PROCEEDINGS. 
See  Courtesy,  2. 
See  Chancery  Practice,  16,  17. 
See  Bills  and  Notes,  7. 

INSURANCE. 

1.  Insurable  interest  of  plaintiff'  put  in  isruc.  Burden  of  proof  on  him. 
Evidence.  Pleading  and  practice.  Upon  an  action  seeking  to  re- 
cover against  an  insurance  company  the  amount  of  a  policy  issued 
upon  a  building  destroyed  by  fire,  if  the  insurable  interest  ol  the  plain 
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tiff  be  put  in  issue  by  plea,  the  harden  of  proof  is  upon  him,  though 
he  had  possession  at  the  time  of  the  loss.     Planters'  Insurance  Co.  o. 

Diggs,  663. 

2.  Same.  Leutt.  Forfeiture.  The  happening  of  lite  condition  mid  6a 
taken  admnUige  of  by  landlord.  In  caae  of  a  lease  providing  for  for- 
feiture on  failure  to  pa;  taxes,  if  payment  is  made  before  the  for- 
feiture is  taken  advantage  of  by  re-entry  on  the  part  of  the  landlord, 
the  forfeiture  will  be  saved.    Id. 


JUDGMENTS  AND  DECREES. 

See  Pijmotkg  Ann  Practice,  18. 

See  Fraud,  3. 

See  Chancery  Practice,  9. 

1.  Violation  of  decree.     Punidiment.  far  contempt.     A  court  of  equity  has 

the  authority  to  punish,  by  imprisonment,  for  violating  or  disregard- 

ing  its  decrees ;  and,  though  the  phraseology  of  the  decree  violated 
was  inartificial  and  obscure,  it  does  not  excuse  the  party,  if  its  spirit 
and  intent  be  manifest  and  free  from  doubt.     Blair  v.  Nelson,  1. 

2.  Satitfaetion  of,  act  oxide.  Reading  and  practice.  Where  sufficient 
cause    appears,    upon    which   to    set    aside    the    satisfaction    of    a 

judgment  had  against  several  defendants,  it  will  be  error  to 
do  so  unless  all  the  defendants  io  the  judgment  are  made  defendants 
to  the  application,  because  until  the  satisfaction  is  get  aside  by  judi- 
cial proceedings,  it  must  be  regarded  as  valid,  and  being  valid  as  to 
the  party  omitted  from  the  application,  it  will  operate  a  release  as  to 
all,  though  the  satisfaction  be  technical  and  not  actual.  Merely 
stating  that  the  absent  defendant  is  dead  and  has  no  administrator 
will  not  cure  the  omission.    Humberd  v.  Kerr,  291. 

3.  Sale  of  land  under  execution  issued  upon  a  judgment  that  ha*  been 
tatinfied.  Void.  Evidence.  An  execution  issued  upon  a  judgment 
which  has  been  satisfied,  has  no  basis  on  which  to  rest,  and 
a  sale  under  such  execution  is  void;  the  rule  caveat  emptor 
applies  to  the  purchaser.  And  if  the  fact  of  the  judgment  having 
been  satisfied  does  not  appear  on  the  record,  extraneous  testimony 
may  be  introduced  to  show  that  fact.  This  is  not  a  collateral  attack 
on  the  judgment,  nor  an  attack  to  show  by  extraneous  evidence  that  it 
is  void,  but  is  simply  showing  that  the  judgment  has,  subsequently  to 
its  rendition,  been  paid.    Finley  p.  Gaut,  148. 

JUDICIAL  NOTICE 

See  Venditioni  Exponas,  2. 


JUEY. 

Bee   PlJSAMNG    AND   PRACTICE,   20. 

JUSTICE  OF  THE  PEACE. 
See  Chahcxry  Practice,  6. 

1.  Equity  juritdietion  of.  The  extent  of  the  equity  jurisdiction  con- 
fared  on  justices  of  the  peace  by  section  4124  of  the  Code,  in 
cases  in  which  the  subject- matter  does  not  exceed  fifty  dol- 
lars, is  to  empower  the  justice  to  render  such  s  judgment  ss  the  merits 
of  the  esse  may  demand,  upon  equitable  principles  and  without  being 
fettered  by  the  rigid  rules  of  the  common  law.  It  does  not  empower 
the  justice  of  the  peace  to  remove  impediments  ont  of  the  way  of  ob- 
taining satisfaction  of  an  execution  issued  on  his  judgment,  or  to  sub- 
ject equitable  assets  to  the  satie faction  of  the  judgment,  upon  au  exe- 
cution being  returned  nulla  bona.  The  judgment  having  been  ren- 
dered, and  execution  issued  and  returned  nulla  bona,  the  rented;  at 
law  is  exhausted.    Putnam  i.  Bentley,  84. 

2.  Chaneery  Court.  Jurttdiction  of  to  aid  creditor  vh/me  judgmtnt  it  ten 
(hut  fifty  dollars.  While  sections  4280-81  of  the  Code,  construed  to- 
gether, restrict  the  origins!  jurisdiction  of  oar  chancer;  courts  to 
debts  and  demands  of  fifty  dollars  and  upwards,  sec.  4282  vesta  them 
with  the  exclusive  auxiliary  jurisdiction  to  aid  a  judgment  creditor 
to  subject  the  property  of  his  debtor,  which  cannot  be  reached  by  ex- 
ecution, to  the  satisfaction  of  his  judgment,  without  reference  to  the 
•mount  of  the  judgment.  The  ground  of  the  jurisdiction  is,  that  the 
plaintiff  has  no  remedy  at  law — cannot  reach  his  debtor's  property 
by  execution  at  law — and  the  statute  aids  htm  upon  that  ground 
alone.    Id. 

LANDLOBD  AND  TENANT. 
Bee  Insurance,  2. 

1.  Tenancy  from  year  to  year.  Statute  of  fraud*.  A  lease  of  land 
in  parol  for  a  term  of  more  than  one  year  is  void,  under 
the  statute  of  frauds;  but  in  such  case,  where  the  tenant  holds 
over  after  the  first  year,  he  becomes  a  tenant  from  year  to  year,  upon 
the  same  terms  as  existed  for  the  first  year.    Hammond  v.  Dean,  193. 

2.  Sub-tenant.  Where  a  tenant  under  a  parol  contract  of  lease 
for  three  years,  sub-let  the  premises  to  another  for  the  residue  of  his 
term,  he  having  occupied  them  for  one  year,  and  the  sub-tenant  went 
into  possession,  but  afterward  and  during  the  first  year  of  hit  term 
surrendered  the  premises  to  the  original  lessor,  and  re-rented  from 
him,  upon  suit  brought  by  the  original  lesaee  against  him  for  rent  for 
that  year,  held,  that  the  original  leasee  was  entitled  to  recover,  1st, 
because  the  holding  over  after  the  first  year  made  him  a  tenant  frsm 
year  to  year,  with  authority  to  sub-rent  for  that  year,  and  2d,  because 


LANDLORD  AND  TENANT— Omtktmd. 

the  sub-lessee  was  estopped  to  deny  his  title,  and  the  original  lessor 
could  not,  after  the  beginning  of  the  second  fear,  terminate  the  lease 
for  that  year,  and  by  the  attornment  of  the  sub-tenant  to  him,  make 
the  latter  his  tenant     Id. 

LEASE. 

See  Ikbubakcb,  2, 

LEGACY. 

See  Wou,  1. 

LIEN. 

See  Mortgage,  1,  3. 
See  Tresis,  2. 
See  Bonds,  1. 
Mechaaii?i.     Complainants  sold   lumber   to   the  A.   &   C.   B.   R.   Co, 
of  which  fi.  wss  the  agent  and  superintendent,     8.  need  a  put  of 
the  lumber  thus  sold  in  building  houses  on  his  land :  Held,  that  the 
Railroad  Company  failing  to  pay  for  the  lumber,  complainant  had 
no  mechanic's  lien  on  S.'s  land  to  secure  the  payment  for  the  sum. 
Gillespie  &  Co.  o.  Stanton,  284. 

LOST  PAPEBS. 

See  Pleading  and  Practice,  17. 

MANDAMUS. 
See  Bonds,  6. 
Extraordinary  remedy.  Mandamtu  agam*  governor.  Wi&  net  fit. 
When.  The  courts  of  this  State  have  no  jurisdiction,  by  mandamus, 
to  compel  the  governor  to  perform  any  duty  devolved  upon  him  as 
such  officer  by  the  Constitution  and  laws  of  the  State.  There  is  no 
distinction  in  the  character  of  the  act  to  be  performed.  It  will  not 
change  the  result  that  the  duty  could  have  been  imposed  upon  * 
ministerial  officer,  and  if  so  As  might  have  been  compelled  to  per- 
form it    Jonesboro  Turnpike  Co.  c  Brown,  490. 

MABBIED  WOMEN. 
See  Deeds,  2. 
See  Courtesy,  1. 
See  Damages,  3. 

See  Statute  or  Limitations,  1,  4. 
Bee  Writ  of  Error. 
See  Mortgage,  2. 


MARRIED  WOMEN- 


d  vife.  Tenant  by  courtety.  Under  sec.  2481  of  the  Code, 
the  husband  now  has  uo  power  to  Bell  the  wife's  land,  but  his  right  to 
remain  thereon  and  enjoy  its  dbg  and  occupation  daring  the  oontinn- 
n.nce  of  coverture,  and  if  he  survives  hjs  wife,  during  hie  own  life, 
the  right  still  remain*.    Corley  r.  Corley,  7. 

2.  Same.  Wife*  equity.  Where  the  wife  is  forced  to  separate  from  her 
husband  by  reason  of  cruel  and  inhuman  treatment  from  him,  she 
may,  by  bill  in  equity,  have  a  suitable  provision  made  for  her  rap- 
port out  of  the  rents  and  profit*  of  her  land.    Id. 

8.  Husband  and  wife.  Conveyance  of  property  by  wife  before  marriage  in  fraud 
of  marital  righto  of  Ike  hutband.  A  conveyance  by  a  woman  before 
marriage,  and  pending  negotiations  of  marriage,  of  her  property, 
made  secretly  and  upon  inadequate  consideration,  will  be  set  aside 
by  a  court  of  equity,  upon  the  application  of  the  husband,  as  a  fraud 
upon  his  marital  rights.  The  settled  rule  in  this  State  is,  that  every 
such  transaction  by  a  woman  pending  a  treaty  of  marriage  is  not 
necessarily  fraudulent  and  void,  because  the  intended  husband  was 
not  a  party  or  privy  thereto,  but  that  each  case  must  be  judged  by 
Hall  ft.  Carmichael,  211. 


4.  Privy  examination.  Begistration  for  twenty  yean.  After  registration 
of  a  deed  for  twenty  years,  acknowledged  by  a  married  woman, 
under  Code,  sec.  2084,  the  presumption  in  favor  of  its  validity  is 
conclusive,  and  all  enquiry  upon  the  subject  of  acknowledgement, 
etc.,  is  cut  off.    Stephenson  v.  Walker,  289. 

5.  Statement  wider  oath.  Estoppel.  In  a  bill  filed  by  a  woman  after 
coverture,  who  made  a  statement  under  oath  in  direct  conflict  with 
the  statement  in  the  bill  in  this  case:  Held,  that  her  first  statement 
operated  as  an  estoppel  on  her  to  allege  a  different  state  of  facts.     Id. 

6.  Evidence.  Action  for  damaga.  Administration.  A  widow  who  has 
brought  suit,  nominally  in  the  name  of  her  administrator,  he  refus- 
ing to  act,  for  the  benefit  of  herself  and  infant  child,  claiming 
damages  caused  by  the  killing  of  her  husband  by  the  defendant, 
is  a  competent  witness,  under  the  circumstances,  to  prove  the 
facts  of  the  difficulty  resulting  in  the  husband's  death.  The  defend- 
ant, in  such  case,  is  also  a  competent  witness  in  his  own  behalf,  even 
as  to  transactions  with  and  statements  by  the  deceased.  Hale  v. 
Eearly,  49. 

MASTER  AND  SERVANT. 

Punishment  cannot  be  inflicted.  When.  Apprentice.  The  master  hss  no. 
authority  to  inflict  corporal  punishment  upon  a  minor  hired  to  him 
by  his  father,  for  disobedience  or  neglect  of  his  work,  or  insolent 
behavior,  unless  he  bad  received  permission  to  do  so  by  his  parent. 
Cooper  *.  The  State,  324. 


Bee  Bii.m  um  Notks,  5. 


Bee  Salb  op  Land,  1. 


1.  Substitution.  A  loaned  B  a  nam  of  money,  which  B  UBed  in  paying 
off  a  debt  due  to  C,  which  was  a  balance  for  purchase  money  due 
on  a  lot  of  ground,  the  payment  of  which  wan  secured  by  mortgage 
ou  the  land.  A,  after  B's  death,  filed  a  bill  against  her  heirs 
and  administrator,  alleging  that  there  was  an  agreement  between 
him  and  B  to  the  effect  that  he  should  be  substituted  to  C,  the 
mortgagee's  lien,  and  seeking  to  have  the  mortgage  foreclosed  for  his 
benefit:  field,  that  if  the  facts  were  as  alleged,  though  this  was 
denied,  it  was  not  entitled  to  be  substituted  to  the  lien  of  the  mort- 
gagee, there  being  no  priority,  either,  as  creditor  or  security,  between 
them.    Owens  e.  Johnson,  266. 

2.  Married  aoman.  Contract,  A  married  woman  cannot  bind  herself 
personally,  or  her  property  by  contract.     Id. 

3.  Lien.  Registration.  Notice.  Where  the  title  and  possession  both 
have  passed  to  the  purchaser  of  personal  property,  a  lien  only 
being  retained,  with  power  in  the  assignee  of  the  notes  given  for  tbo 
purchase  money  to  sell,  upon  their  non-payment  at  maturity,  consti- 
tutes a  mortgage  only,  and  if  not  registered,  will  be  void  as  to  subse- 
quent bona  fide  purchasers  without  notice,  and  a  discovery  of  the 
incumbrance  by  such  purchaser  before  registration  of  his  conveyance 
works  no  injury  to  his  superior  title.    Byrd  v.  Wilcox,  66. 

MULTIFARIOUSNESS. 
See  Corporations,  19. 

See  County  Seat,  10, 11. 
Bee  Attachment,  3. 

NEGLIGENCE. 

See  Banes  and  Bankig,  3. 

NOTICE. 

See  Mortgage,  3. 


See  Chancery  Practice,  15. 
See  Damages,  2. 


PARTNERSHIP—  CWfciueA 

firm  name,  etc  Ordinarily,  a  firm  moat  bind  itaelf  by  its  proper 
firm  name,  but  to  thin  there  are  exception*.  If  the  firm  had,  by 
ate,  adopted  a  name  somewhat  differing  from  that  stipulated  in  the 
articles  of  partnership,  and  if  under  that  different  name  it  borrow 
money  for  the  benefit  of  the  firm,  the  money  may  be  recovered  of  the 
firm  by  the  name  under  which  they  may  have  executed  the  aeenrity 
sued  on.     Moffat  v.  McKiseick,  517. 

PAUPER  OATH. 

See  At>HDa»TaATioN,  6, 
Bee  Pleading  and  Practice,  6. 
Motion  to  depauperue.  DLmtitm  of  the  court.  It  in  impossible  to  lay 
down  a  rule  which  will  govern  in  every  case,  in  determining  whether 
a  party  should  be  depauperized  or  not.  Much  must  be  left  to  the 
sound  discretion  of  the  judge  who  tries  the  question,  bnt  on  such 
trials  the  uniform  language  of  the  court  has  been,  that  the  laws 
passed  to  enable  poor  persons  to  litigate  their  rights  in  court  should 
be  construed  and  administered  with  great  liberality.  Heatberly  «. 
Hill,  170. 

PLEADING  AND  PRACTICE. 
Bee  Bonds,  3,  7. 

See  Attach  stent,  S. 
See  Damages,  3. 
See  Ejectment. 
See  Cobforationb,  21. 
See  Cobpobationb,  5. 
See  Sale  or  Land. 
See  Criminal  Law,  4. 
See  Evidence,  3. 
See  Insurance,  1. 
Bee  Trusts,  4. 
See  Judgments,  2. 
See  Client  and  Attorney,  2. 
See  County,  7. 
See  Chancery  Practice,  4. 
See  Writ  of  Error, 
See  Banes  and  Banking,  1. 
1.  Set-off.    Anngnmcid.    Trustee.    Suit  by.     Where   the   trustee   under  a 
deed  of   assignment   brings  suit  sgainst   a  debtor  of   the  assignors, 
in   their   name,   for  his  use,  etc.,   no  judgment  can  be   had  either 
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•gainst  him  or  them,  in  favor  of  the  defendant,  for  any  exceaa 
he  may  be  entitled  to,  under  a  plea  of  set-off  to  the  action  thus 
instituted,  except  for  costs  against  the  trustee  and  his  ■  urety  on  the 
prosecution  bond.  McKenxie  A  Co.  c.  Shaffher  A  Fields,  408. 
2.  At  lav.  Action  prematurely  brought.  While  it  is  proper  to  make  the 
defense  to  an  action,  that  it  is  prematurely  brought,  by  plea  in 
abatement,  yet  it  is  equally  proper  and  more  usual  to  do  bo  on  the 
hearing  on  its  merits.  Robinson  v.  Orubb  A  Henley,  10. 
S.  BUI*  of  exception.  Appeals  to  Supreme  Court.  Act  of  1876  upon  prac- 
tice, construed.  Bee  1  of  ch.  106  of  the  act  of  1875,  entitled  "An 
Act  to  provide  for  bills  of  exceptions,  and  to  regulate  the  practice 
when  new  trials  are  granted  or  refused,"  does  not  mean  to  give 
appeals  from  the  action  of  a  court  simply  granting  a  new  trial, 
nor  to  change  the  long-established  rule,  that  appeals  to  this  court  can 
only  be  had  from  final  judgments.     King  v.  Miller,  382, 

4.  Scire  facia*  at  against  defaulting  vritnnvea.  Judgment  nisi  was  promptly 
taken  by  the  complainant  against  a  defaulting  witness,  and  a 
*nrn  facia*  was  ordered  to  issue  returnable  to  the  next  term  of  the 
court.  The  clerk  and  master  failed  to  issue  the  scire  facial  as 
•ordered.     At   the   next   term   the  complainant   had   the  order  for 

the  issuance  of  the  an.  fa.  revived,  and  the  en.  fa.  was  accordingly 
issued,  and  was  made  known.  The  defaulting  witness  demurred  to 
the  set.  fa.  because  it  was  not  issued  and  tested  at  the  term  at  which 
the  judgment  niri  was  entered.  Held,  that  the  neglect  to  issue  the 
*n.  fa  was  the  neglect  of  the  clerk  and  master,  and  not  the  neglect  of 
the  complainant,  and  that  it  did  not  operate  to  release  die  witness 
from  liability.  The  demurrer  was  overruled.  Case  of  Kincaid  v. 
Rogers,  3  Sneed,  4,  commented  upon.    Upton  v.  Girdner  &  Harvy,  183. 

5.  Certiorari  and  supersedeas.  County  Court.  Concurrent  jurisdiction  of  with 
Circuit  and  Chancery  Court  Writs  of  certiorari  and  superttdeat  will 
not  lie,  from  a  judgment  of  the  county  court  upon  notes  given 
in  the  purchase  of  land  sold  for  partition,  in  the  place  of  an 
appeal,  the  jurisdiction  of  the  county  court  in  such  cases  being 
concurrent  with  the  chancery  and  circuit  courts.  A  writ  of  error,  or 
error  coram  noble,  would,  perhaps,  be  the  proper  remedy  in  the  absence 
of  an  appeal.     8  w  afford  t.  Howard,  326. 

6.  Jtauper  Oath.  Must  be  taken  how  and  where.  A  pauper  oath  taken  in 
another  State  by  one  of  its  citizens  before  a  notary  public,  is  in- 
sufficient, and  will  not  sustain  the  prosecution  of  a  suit  in  this 
State.    Graham  e.  Caldwell,  69. 

7.  Charge,  to  jury.  Exception  to.  No  exception  is  required  to  be  taken 
to  the  charge  of  the  court  below,  further  than  to  embody  It  in  the 
record,  and  present  it  for  revision  in  the  Supreme  Court.  Water- 
bury  ii.  Russell,  160. 
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8.  HYaud.  Contract*.  Repraeatnhimt.  Warrants.  Representation*  made 
to  influence  the  vendee  in  buying  bom  the  vendor,  which  were  effect- 
ive in  accomplishing  that  object,  are  equivalent  to  a  warranty,  and 
the  vendor  ia  bound  to  answer  for  the  breach  ;  and  this,  whether  in- 
nocently or  fraudulently  made.    Id. 

9.  Same.  Same.  Memorandum  qfttdc.  Bepreientationt.  Representation* 
are  in  effect  proposals  to  the  contract,  and  the  perron  who  makes 
them  is  liable  in  damages,  if  tbey  turn  out  to  be  untrue,  although 
they  may  not  be  embodied  in  the  written  memorandum  of  sale.    Id. 

10.  Actions  on  accounts  from  another  county.  Set-off.  Statute  of  limitation!. 
Upon  a  proper  plea  of  net -off,  the  statute  of  limitation*  will  not 
operate  as  a  bar  against  defendant's  claim,  nor  run  at  all,  after  the 
commencement  of  tbe  plaintiff's  suit,  in  cases  of  mutual  account* 
arising  between  the  parties  about  the  same  time.  Williams  r. 
Lenoir,  395. 

11.  Sam*.  Same.  Where  a  plea  of  the  statute  of  limitations  mean* 
six  years,  has  elapsed  before  suit  is  brought  upon  the  claim  by  the 
plea  of  Bet-off  or  cross  actions,  it  must  be  stricken  out  for  immaterial- 
ity.    Id. 

12.  Same.  Same.  Under  sec  2932  of  the  Code,  the  defendant  in 
an  action  should  obtain  leave  of  the  court  to  file  mote  than  one  repli- 
cation ;  but  in  the  cage  of  a  set-off  pleaded,  which  is  in  the  nature  of 
a  cross  action,  the  plaintiff,  as  to  that  plea,  is  a  defendant,  and  bis  re- 
plication in  substance  pleas,  and  he  may  file  as  many  as 
to  his  proper  defense.    Id. 


Affidavit.  In  an  action  upon  an  account  com- 
ing from  another  county,  where  either  party  fails  to  justify  or 
deny  the  validity  of  the  same  by  affidavit  according  to  sec.  3780  of 
the  Code,  he  shall  be  excluded  as  a  witness,  but  otherwise  both  ate 
competent,  and,  upon  the  investigation,  may  be  examined  and  cro* 
examined  as  other  witnesses.  Thr  case  of  Wilkhom  v.  Gillespie,  6 
Heis.,  329,  is  overruled  so  far  as  it  holds  that  tbe  parties  to  such  an 
action  are  incompetent  as  witnesses.'.  Id. 

14.  In  action  upon  an  open  account,  which  hat  been  assigned.  It  is  a  rule 
of  the  common  law,  recognized  in  this  Slate,  that  by  the  purchase  of 
an  open  account,  the  purchaser  acquires  merely  an  equitable 
interest,  and  the  promise  of  the  debtor,  to  the  purchaser,  is  neces- 
sary to  enable  him  to  maintain  an  action  at  law  in  his  own  name 
Therefore,  if  the  purchaser  of  such  account  brings  suit  thereon  in 
his  own  name,  both  the  assignment  and  the  promise  to  pay  the  ac- 
count to  the  assignee  must  be  averred  in  the  declaration,  otherwise  no 
material  or  traversable  issue  is  tendered  thereby.  Smith  v.  Cot- 
trel,  62. 


INDEX.  636. 
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15.  In  earn  of  dura*.  Matter  in  avoidance.  The  assignee  of  a  debt 
or  chose  in  action  may  avail  himself  of  the  fact  of  duress,  operating 
on  the  assignor  just  as  tbe  assignor  might  have  done  in  a  suit  by  or 
against  himself;  but  a  replication  to  a  plea  of  payment,  denying  the 
payment,  does  not  authorise  proof  that  tbe  payment  was  accepted 
under  duress.  The  duress,  in  such  cases,  is  matter  in  avoidance, 
which  must  be  specifically  pleaded.    Id. 

Casein  point: 
Suit  to  revive  two  judgments  rendered  in  1838  and  1839.  There  had  been 
an  attempt  to  revive  them  in  1853.  This  suit  to  again  revive  was 
brought  in  1871,  and  defendant  pleaded :  first,  nil  lid  record ;  second, 
ten  years  statute  of  limitations ;  third,  accord  and  satisfaction ;  fourth, 
payment ;  fifth,  nil  dtbil.     Fogg  v.  Gibbs,  46*4. 

16.  Revivor  of  judgment.  Collateral  attack  not  admveMe,  In  reviving  a 
judgment  of  a  court  of  general  jurisdiction,  where  the  record  shows 
service  of  summons  and  trial  by  jury,  the  fact  that  no  plea  was  filed 
would  not  render  the  judgment  void.  It  might  be  error,  but  it  could 
not  be  set  up  in  a  collateral  proceeding.     Id. 

17.  iSiim,  Presumption  in  favor  of  Judgment  below.  Where  papers  ore  lout. 
Every  presumption  is  indulged  in  favor  of  tbe  validity  of  the  judg- 
ment of  a  court  of  general  jurisdiction,  and  where  the  papers  in  a 
case  are  all  lost,  and  the  record  states  the  judgment  was  taken  by  de- 
fault without  a  jnry,  the  court  will  presume  it  was  a  case  where  such 
would  have  been  the  proper  proceeding,  and  such  judgment  could  not 
be  attacked  in  a  collateral  proceeding,  such  as  a  suit  to  revive.    Id. 

18.  Same.  How  judgment  must  be  revived.  A  judgment  cannot  be  revived 
npon  the  motion  of  the  plaintiff  alone,  but  is  in  the  nature  of 
a  new  suit,  and  should  be  upon  snre  facias  or  an  appearance  and 
waiver  of  the  writ    Id. 

IV.  Same.  Statute  of  limitnti/m».  Although  the  attempted  revivor  of 
1853  was- illegal,  still  the  original  judgment  might  be  revived  on 
proof  that  it  was  not  barred  by  the  statute  of  limitations.     Id. 

20.  Guise  tried  tcithout  a  jury.  Will  not  be  reverted  for  admiition  of  er- 
roneous testimony.  When.  A  cause  tried  without  a  jury  will  not  be 
reversed  for  admission  of  erroneous  testimony,  where  there  is  evidence 
enough  in  the  record  to  sustain  the  judgment.    Id. 

21.  JYoeeedwij  fry  sfitre  facia*  to  revive  after  twenty  yean.  Supreme  court.  A 
proceeding  by  wire  facia*  to  revive  judgment  after  twenty  years 
requires  affidavit,  but  if  none  is  filed,  and  no  objection  is  taken  below, 
defendant  will  not  be  heard  to  make  objections  in  the  Supreme- 
Court     Id. 

PRINCIPAL  AND  AGENT. 
See  Bajtks  aw  Raubjmq,  2. 


PRINCIPAL  AND  SURETY. 
See  BiLia  and  Notes,  i,  6,  7. 
Bee  Bom*,  S. 
See  Cons. 

See  Mobtoage,  1. 

See  AMDMiariiATroH,  6. 

See  Statute  or  Limitations,  0. 

PUBLIC  PROPERTY. 

See  County  Court,  1. 

PUBLIC  ROADS. 

See  Chancirt  Psacticb,  8. 

PUBLIC  SCHOOLS. 
See  Bonds,  2. 

QUO  WARRANTO. 

See  Corpobations,  10. 

RAILROADS. 

See  Damages,  1. 

See  Constitution  a  i.  Law,  1. 

See  Corporations,  18. 

REAL  PROPERTY. 
See  Courtesy,  1. 

1.  Failure  of  covenant  of  seizin.  Meant 
a  deed  purports  to  convey  an  absolute  estate  to  the  entire  land 
in  fee,  but  in  fact  conveys  only  a  life  estate,  the  fee  having 
failed  in  an  action  at  law  upon  the  covenant  of  seisin  and  war- 
ranty of  title,  the  measure  of  damages  which  the  purchaser  may  re- 
cover U  the  difference  between  the  value  of  the  life  estate  and  the  fee, 
the  contract  of  sale  and  conveyance  remaining  in  force  as  to  the  put 
to  which  the  title  did  not  fail.    Recohs  v.  Younglove,  386. 

2,  Will*.  Executor*.  Adminit/rniort.  Sole  by,  with  mil  annexed.  An  ad- 
ministrator, with  the  will  annexed,  has  the  same  power  to  sell  land 
ss  is  conferred  by  will  upon  the  executor,  end  such  a  sale  will  be  valid 
made  after  the  passage  of  the  act  of  1849,  though  the  will  was  pro- 
bated prior  thereto.     Blakemore  c.  Kimmons,  470. 

S.  Same.  A  purchaser  of  land  under  the  foregoing  circumstanets 
canoot  avail  himself  of  the  defense,  in  refusing  to  execute  his  coat- 


BKAX  PROPERTY- 

tract,  that  ■  part  of  the  land  he  thought  he  was  buying  in  In  the  pos- 
session of  another,  when  the  land  was  sold  ill  gross,  and  he  was  living 
upon  it  at  the  time,  being  affected  consequently  with  notice  of  all  the 
facta  in  relation  thereto.     Id. 
4.  Adrnviiitraku:     Redemption    of  load    by.     Sight*   of  Creditors.     Where 

the  son  is  a  jndgmennt  creditor  of,  and  administrator  upon  his 
father's  estate,  he  may  redeem  land  belonging  to  the  estate,  which 
has  been  sold  for  the  payment  of  debts,  and  hold  the  same  as  any 
other  redeeming  creditor,  and  his  fiduciary  relation  as  administra- 
tor will  not  alter  the  case.    Harris  v.  Harris,  474. 

The  court  say  :  "Ait  judgment  creditor  of  said  Qiles  T.  said  Robert  G. 
had  the  undoubted  right  to  redeem,  or  to  purchase  the  claims  of  cred- 
itors who  had  liens.  That  right  was  exercised  upon  the  last  day  upon 
which  be  could  claim  it,  no  one  else  who  had  such  right  having  at 

-  any  time  theretofore  offered  to  redeem,  and  we  cannot  see  that  he,  as 
administrator,  sustained  any  such  fiduciary  relation  to  the  land  as 
that  he  should  forego  the  exercise  of  an  undoubted  legal  right.  Nor 
that  because  he  was  heir  at  lav,  as  well  as  judgment  creditor,  he 
might  not  for  himself  and  the  widow  and  heirs  of  his  father,  purchase 
the  rights  and  claims  of  creditors  having  liens  upon  the  land ;  or  as 
such  judgment  creditor  redeem  from  them,  holding  the  land  as  any 
other  redeeming  creditor  would  hold  it,"    Id. 


See  Cbancxby  Practice,  17. 
See  Replevin. 

REDEMPTION. 

See  Real  Peopebtt,  4. 

REPLEVIN. 

See  Attachment,  4. 
Action  of  Replevin.  Comity  of  Stolen.  Bettiter.  Attachment.  Where 
the  court  of  a  sister  State,  having  jurisdiction  of  the  parties  and  sub- 
ject matter,  and  having  the  property  within  its  actual  control,  ap- 
points a  receiver  to  take  possession  of  and  sell  the  property,  and  this 
order  is  executed  by  the  property  being  actually  taken  into  possession 
by  the  receiver,  this  will  give  to  him  against  the  parties  to  the  litiga- 
tion, and  those  claiming  through  them,  a  special  property  and  right 
of  possession  that  will  enable  him  to  maintain  an  action  of  replevin, 
and  that  right  will  not  be  lost  by  sending  the  property  to  this  State 
for  sale ;  to  this  extent,  this  court  will  respect  the  order  and  judgments 
of  the  courts  of  sister  States.  The  receiver  can,  in  such  case,  main- 
tain the  action  in  his  individual  capacity  to  recover  the  property 


REPLEVIN—  Continued. 

from  an  attaching  creditor  in  this  State,  notwithstanding  be  snay 
have  failed  until  afterward  to  qualify  and  give  the  bond  as  such. 
Cagffl  i>.  Wooldridge,  580. 

REGISTRATION. 

See  Marrird  "Women,  4. 
See  Mortgaox,  3. 

RES  ADJUDICATA. 

See  Chancery  Practice,  6,  14. 
See  Sale  of  Land,  3. 
See  Attachment,  2, 
See  Tbcbtb,  4. 

REVENUE. 

See  Corporations,  3. 

SALE  OF  LAND. 

See  Administration,  1. 

See  Chancery  Practice,  8,  16. 

See   JUDGMENTS  AND    DECREES,   3. 

See  Bonds,  1. 

See  Corporations,  11. 

See  Deeds,  1. 

See  Mortoaoe,  1. 

See  Courtesy,  2. 

See  Real  Property,  1,  2. 

1.  Conditional  sale.  Mortgage.  Rule  by  which  they  arm  be  diatingahM.  It 
is  often  difficult  to  distinguish,  whether  a  conveyance  of  land  is  a  con- 
ditional sale  or  a  mortgage.  If  the  price  be  settled,  and  there  be  not 
any  great  disparity  between  the  money  advanced  and  the  thing  sold, 
if  the  receiver  of  the  money  be  not  bound  to  repay  it,  and  there  is  no 
covenant  to  that  effect,  and  if  possession  ia  delivered  to  the  vendee, 
then  it  is  a  sale,  and  being  liable  to  be  defeated  by  paying  a  certais 
sum  on  a  certain  day,,  it  is  a  conditional  sale.  All  these  things  innst 
concur,  otherwise  the  conveyance  is  a  mortgage-  Ehert  v.  Chapman, 
27. 

2.  Chancers  Practice.  MittaJte.  Bid  on  land  at  execution  auk.  The 
jurisdiction  of  a  court  of  equity  to  set  aside  the  satisfaction  of  as 
execution  on  the  ground  of  mistake  of  fact  as  to  the  state  of  defend- 
ant's title  to  the  land  levied  upon  is  original  and  inherent,  and  is  not 
affected  by  the  act  of  1847,  Code  sec.  2990.     Swaggertj  v.  Neilwn,  31 


SALE  OF  LAND—  Continued. 

3.  Sudatory  Remedy.  Res  adjvdieata.  A  failure  to  obtain  relief  under 
the  statutory  remedy  cannot  be  relied  npon  as  res  adjvdieata  to  a  bill 
brought  for  that  purpose.     Id. 

4.  Pleading  and  practice.  Made  of  procedure.  If  the  statutory  remedy 
be  resorted  to,  the  terms  of  the  statute  must  be  strictly  complied  with. 
But  where  a  bill  is  filed  the  proceeding  most  be  conducted  according; 
to  the  course  of  a  court  of  equity.    Id, 

•SCIRE  PACIAa 

See  Pleading  and  Practice,  4,  21. 

SET-OFF, 

See  Pleading  AND  Practice,  1,  11, 
See  Client  AND  Attorney,  1. 


See  County  Cocbt,  1. 

SPECIAL  JUDGE. 

See  Criminal  Law,  5. 

STAMPS. 

See  Chancery  Practice,  10. 

STATUTE  OF  FRAUDS. 
See  Deeds,  1. 
See  Landlord  and  Tenant,  1. 

STATUTES  CITED. 

1821,  cb.  22. 69 

1820,  cb.  8n. 69 

1835,  ch.  6. 43 

1847,. 32 

1847,  ch.  73,  sec  1 96 

1869-70,  cb.  78,  sec.  2_ 446 

187(1,  ch.  2 60 

1871,  cb.  54. 94 

1875,  sec.  11 630 

1875,  mc.  1,  of  oh.  106 382 


STATUTE  OF  UMITATIONa 

See  Plkadenu  and  Practice,  10,  19. 

See  Writ  of  Error. 

See  Chancery  Practice,  16. 

1.  Coverture.  Complainant's  husband  died  on  the  9th  of  November, 
1669,  and  her  bill  ma  filed  on  the  9th  of  November,  1870.  BM, 
that  as  she  iu  under  disability  on  the  9th  November,  1869,  and  the 
law  does  not  generally  take  account  of  fraction*  of  a  day,  it  will  be 
taken  that  ahe  waa  under  disability  for  the  whole  of  the  day  on  which 
her  husband  died,  and  that  the  statute  did  not  begin  to  run  until  the 
next  day.    Rogers  v.  Etter,  13. 

2.  Seven  Yean.  The  statute  of  seven  yearn  in  favor  of  the  estate 
of  deceased  persons,  not  only  takes  away  the  remedy,  bat  extinguishes 
the  right.  And  where  suit  wi  not  brought  on  a  demand  for  more 
than  seven  years  after  the  death  A  the  testator  or  intestate,  the  right 
of  action  which  accrued  before  his  death,  was  held  barred  by  the 
statute.    Id. 

S.  In  1823,  K.,  the  owner  in  fee  of  a  tract  of  land,  intermarried 
with  F.  In  1826  F.  sold  the  land  to  C,  and  gave  him  bond 
for  title;  C.  held  the  land  under  actual  enclosure  until  1831, 
when  be  died.  It  came  through  a  regular  chain  of  conveyances 
to  the  defendants.  K.,  the  original  owner,  died  in  1856,  and  F.  sur- 
vived until  1869.  The  plaintiffs,  daughters  of  K.,  brought  this  action 
to  recover  in  January,  1871.  The  adverse  holding  of  the  land  by  the 
various  parties  in  possession  commenced  in  1826.  Held,  that  plain- 
tiffs were  barred  by  twenty  years  adverse  possession,  and  were  not 
entitled  to  recover.     Stokeley  &  Susong  o.  Slaydeu,  307. 

4.  Suspension  of  statute  of  limitations.  Coverture.  Where  the  right  of 
action  had  accrued,  and  afterward  the  statute  is  suspended,  and 
during  the  suspension  plaintiff  is  married,  the  coverture  existing 
at  the  end  of  the  suspension  cannot  be  relied  on  to  defeat  the  bar. 
The  State  v.  Parker,  495. 

5.  Same.  Guardian  and  ward.  Trustee.  A  ward  is  not  barred  because 
the  statute  has  run  as  to  the  guardian.  The  doctrine  that  when  the 
trustee  is  barred  the  cestui  que  truet  is  also  barred,  does  not  apply  to 
guardian  and  ward.     Id. 

B.  Sureties.  Sererai  banda.  Sureties  upon  several  bonds  may  be  sued 
at  the  same  time.  It  in  not  necessary  to  exhaust  the  property  of  the 
guardian  and  sureties  on  the  last  bond,  before  bringing  suit  against 
sureties  on  the  first.    Id. 

SUPREME  COURT. 

See  Pleading  and  1'kactk-e,  3,  16. 
See  Chancery  Practice,  4. 
See  Venditioni  Exponas,  1, 


See  Constitutional  Law,  1. 
Sue  County  CoURT,  7. 

1.  Corporations.  Charter  exemption  from  taxation.  Capital  slock.  Shorts 
of  etock/ioldrr*.  Conttituiiotial  law.  The  capital  Block  in  n  cor- 
poration, and  the  share*  thereof  owned  by  the  stock holders,  are  two 
distinct  properties,  and  an  exemption  of  the  one  does  not  thereby  nec- 
essarily exetnptfthe  oilier,  nor  the  taxation  of  the  latter  operate  as  a 
tax  on  the  former,  so  as  to  interfere  with  the  exemptions  from  such 
burdens.     City  of  Memphis  d,  Farrington,  540. 

•1.  Same.  Same.  It  was  not  the  intention  of  the  Legislature  by 
the  clause  contained  in  the  charters  in  these  cases,  to-wit;  "That  said 
company  shall  pay  the  State  an  annual  tax  of  one-half  of  one  per 
cent,  on  each  share  of  the  capital  stock  subscribed,"  nr  in  others, 
"  capital  stock  paid  in,"  "  which  shall  be  in  lieu  of  all  other  taxes," 
etc.,  to  exempt  both  capital  stock  and  the  shares  of  stock  from  taxa- 
tion, and  such  shares  of  stock  are  liable  to  be  taxed  as  provided  by 
the  Legislature.     Id. 

TENANTS. 

Joint.    See  Trusts,  I. 


See  Criminal  Law,  2 


See  Chancery  Practice,  17. 
See  Pleadino  and  Practice,  1. 
See  Statute  of  Limitation.",  5. 
See  Deeds,  2. 

1.  Besuiiing  trust.  Joint  purchasers.  A  resulting  trust  in  land  is  not 
raised  in  favor  of  the  payor  of  the  purchase  money,  where  he,  and 
another,  jointly  purchased  land,  upon  the  agreement  and  understand- 
ing that  each  was  to  pay  a  certain  proportion  of  the  money,  and  took 
a  deed  therefor,  but  the  other  party  failed  to  pay  his  proportion.  In 
inch  case,  they  are  joint  tenants,  earah  holding  the  legal  title  to  an 
undivided  interest,  and  the  payor  has  a  lien  for  the  proportion  which 
was  to  be  paid  by  bis  co-tenant  on  the  interest  of  such  co-tenant. 
Morrell  t>.  Caywood,  176. 

2.  Lien.  Attachment.  But  the  lien  of  the  payor  is  inferior  to  the  lien  of 
an  attaching  creditor  of  the  co-tenant.    Id. 

;t.  Deeds    of   trust.      A    being    largely    indebted    to    various    persons, 
conveyed  certain  lands  to  B,  their  attorney,  the  deed  beteg  absolute 
41— VOL.  8. 
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TRUSTS—  Continued. 

on  it-  face.  Hut  the  intention  wan  (hot  H  was  to  hold  it  in  trust  for 
his  clients.  Held,  that  he  held  the  lands  in  tmi-t  for  them,  lliir- 
dock  ft  Co.  v.  Gaekill,  22. 
4.  Holding  and  practice.  Demurrer,  flea  adjudicatn.  A  decree  su»- 
tflining  or  overruling  a  demurrer,  affirmed  by  the  Supreme  Court  <in 
Appeal,  is  final  an  lit  the  points  adjudged  in  that  particular  cane,  and 
may  be  relied  on  an  res  adjudicata.  Id. 
•/.  The  modern  rule  an  lo  the  mode  of  stating  a  trustee'*  account  swiis  !•> 
be,  to  (rent  the  ineome  or  accretions  of  the  estate  during  Ihe  current 
year  as  unproductive;  abating  the  same  with  legitimate  charges,  anil 
allowing   interest  only  on  the   excess.     Smith  v.  Thomas  A  Harri- 

C.  The  mode,  however,  adopted  by  the  master  in  thin  case  was  sanctioned 
by  the  court  in  the  case  of  Jones  r.  Ward,  10  Yer.,  146,  and  the  de- 
cree of  the  eh  mc3llor  is  affirmed.     LI. 

7.  Chareh  trustees.  Separation  of  Methodic  Epixoptd  Church.  In  1811 
certain  land  was  conveyed  to  certain  named  persons,  and  their  suc- 
cessors, as  trustees  of  the  Methodist  Episcopal  Church,  to  be  used  for 
the  purpose  of  worship,  according  to  the  discipline  and  government 
of  that  church.  It  wits  so  used  and  held  until  the  church  separated 
into  the  two  organisations,  viz:  The  Methodist  Episcopal  Church. 
South,  and  the  Methodist  Episcopal  Church,  North.  Under  the 
articles  of  separation  adopted  nt  the  time  the  separation  took  place, 
it  was  provided,  among  other  things,  that  the  church  property  in  con- 
ference districts  uniting  with  either  organization  should  become  the 
property  of  the  particular  organization  (North  or  South)  united  with. 
Under  the  articles  of  separation,  Ihe  Holston  Conference,  in  whose 
district  this  property  lay,  united  with  the  Southern  branch.  The 
propt-ny  remained  thus  until  1865,  when  the  Church,  North,  toot 
possession  of  the  property,  and  held  it  as  its  property.  This  w« 
done  by  the  secession  (if  ;i  number  of  the  members  of  this  particular 
church,  and  three  of  its  trustees  from  the  Church,  South,  and  uniting 
with  the  Northern  branch.  In  a  contest  between  the  trustees  whu 
claimed  it  as  the  property  of  the  Church,  South,  and  the  trustees  who 
claimed  as  the  property  of  the  Church,  North:  Held,  that  the  trustee? 
of  the  Church,  South,  had  the  b.-i  ter  right,  because  the  separation  o! 
the  Methodist  Episcopal  Church  licing  valid,  the  properly  in  question 
became  the  property  of  the  Church,  South,  by  the  union  of  the 
Holston  Conference  with  that  organization;  and  the  secession  of 
three  of  the  trustees  and  other  members  did  not  carry  with  them  the 
title.     Reeves  r.  Walker,  !!77. 


VENDITITIONI  EXPONAS, 

1.  Error  in  teste.  Pmctice  in  Supreme  Court.  All  error  merely  clerical 
in  the  teatc  of  process  will  not  vitiate,  as  where  a  venditioni  erpoiuu 
issued  from  (his  court  bearing  tciie  first  Monday  of  December,  IK75, 
instead  of  first  Monday  of  January,  1676,  especially  after  a  sale  has 
been  made.  Such  ernirs  upon  application  will  be  remedied.  Per- 
kins &  Co.  r.  Woo<lfolk,  480. 

2.  Judicial  nntitv.  Change  of  term  time.  This  court  will  lake  judicial 
notice  of  the  death  of  one  of  its  clerks  and  appointment  of  another, 
as  well  as  a  change  in  the  time  of  meeting  by  the  Legislature.     Id. 
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Roller  r.  Roller,  207. 

VKBDICT. 

Si:e    CORPORATION,  10. 

WABKANTY. 

See  Pleading  and  Practice,  8. 

WILLS. 

See  Administration,  6. 

See  Courtesy,  1. 

See  Reat.  Property,  2. 

1.  Legacy,  Attachment,  A  died  leaving  a  will,  in  which  he  leaves 
to  his  wife  and  executrix  the  whole  of  his  property,  to  be  used  by  her 
for  the  support  and  education  of  hin  children,  but  allowing  her  at 
any  lime,  in  her  discretion,  to  advance  a  portion  of  the  estate  among 
the  children,  and  to  assist  any  one  of  them  who,  from  loss  or  misfor- 
tune, might  be  in  want.  There  were  seven  children,  and  a  creditor 
of  one  of  them  filed  a  bill  seeking  to  attach  and  subject  his  interest 
under  the  will  to  the  pnyment  of  the  debt.  Held,  that  the  interest 
was  so  uncertain,  contingent,  and  Indefinite,  that  it  was  not  susceptible 
of  attachment.     Sturm  v.  White.  107. 

2.  Capacity  of  testator.  Evidence.  Proof.  In  the  examination  of  the 
attesting  witnesses  in  the  first  instance  as  to  the  formal  execu- 
tion of  the  will,  there  being  no  circumstances  of  suspicion  surround- 
ing it,  it  is  not  necessary  to  interrogate  them  as  to  the  sanity  of  tes- 
tator.    Bartee  v.  Thompson,  508. 


WILLS— tWiwwrf. 

:!.  Same.  >%nu.  While  in  an  issue  of  daiaarit  nd  ana,  the  onus 
proband!  in  on  the  parly  Reeking  to  establish  the  will,  yet  the  burden 
of  proving  unsoundness  or  imbecility  of  mind  in  the  testator  in  u  jmn 
[be  party  impeaching  the  validity  of  the  will  for  this  cause.     III. 

4.  Sam.  Same,  In  ordinary  eases,  the  fact  of  execution  of  tin- 
will  being  proved,  the  knowledge  by  the  testator  of  its  contents  will  be 
presumed.  But  where  the  testator  in  blind  or  illiterate,  no  such  pre- 
sumption arises.  In  such  rases  more  is  required  than  proof  of  formal 
execution.  In  such  cases  there  must  he  proof  not  only  of  the  formal 
execution  of  the  will,  but  likewise  of  the  testator's  knowledge  of  if" 
contents.     Id. 

■>.  Sanu.  Same.  The  fact  that  a  \ 
making  his  mark  is  prima  facie,  ev 
to  read  writing,  and  in  such  a  case  there  ought  to  be  evidence  by-  the 
ntteating  witneases  in  explanation  of  the  manner  of  signing,  or  evi- 
dence of  the  knowledge  of  the  contents  of  the  will,  to  make  the  formal 
execution  complete,  or  to  entitle  the  plaintiffs  to  n  verdict,  if  no  coun- 
ter proof  is  offered.      Id. 

WITNESS. 

See  I'i.eaiiinu  ani>  Practice,  4. 

WRIT  OF  ERROR. 
Pleading  and  Pradiet.  Married  women.  Statute  of  Unutatiom.  Where 
a  decree  has  been  rendered  against  husband  and  wife  jointly, 
and  the  husband's  right  to  prosecute  a  writ  of  error  is  barred, 
the  wife  cannot,  by  next  friend,  file  a  record  for  writ  of  error, 
making  her  husband  a  defendant,  white  covert,  for  the  reason  that 
the  suit  must  be  jointly  prosecuted,     (iarrett  r.  Cocke,  274. 
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